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Presidential Documents

Title 3—

The President

[FR Doc. 82-6913
Filed 3-10-82; 3:54 pm]|
Billing code 3195-01-M

Proclamation 4908 of March 10, 1982

Afghanistan Day

By the President of the United States of America

A Proclamation

In December 1979, the Soviet Union invaded Afghanistan without provocation
and with overwhelming force. Since that time, the Soviet Union has sought
through every available means, to assert its control over Afghanistan.

The Afghan people have defied the Soviet Union and have resisted with a
vigor that has few parallels in modern history. The Afghan people have paid a
terrible price in their fight for freedom. Their villages and homes have been
destroyed; they have been murdered by bullets, bombs and chemical weap-
ons. One-fifth of the Afghan people have been driven into exile. Yet their fight
goes on. The international community, with the United States joining govern-
ments around the world, has condemned the invasion of Afghanistan as a
violation of every standard of decency and international law and has called
for a withdrawal of the Soviet troops from Afghanistan. Every country and
every people has a stake in the Afghan resistance, for the freedom fighters of
Afghanistan are defending principles of independence and freedom that form
the basis of global security and stability.

It is therefore altogether fitting that the European Parliament, the Congress of
the United States and parliaments elsewhere in the world have designated
March 21, 1982, as Afghanistan Day, to commemorate the valor of the Afghan
people and to condemn the continuing Soviet invasion of their country.
Afghanistan Day will serve to recall not only these events, but also the
principles involved when a people struggles for the freedom to determine its
own future, the right to be free of foreign interference and the right to practice
religion according to the dictates of conscience.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, do hereby designate March 21, 1982, as Afghanistan Day.

IN WITNESS WHEREOF, I have hereunto set my hand this tenth day of
March, in the year of our Lord nineteen hundred and eighty-two, and of the
Independence of the United States of America the two hundred and sixth.

Bt
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Presidential Documents

Proclamation 4909 of March 10, 1982

National Energy Education Day, 1982

By the President of the United States of America

A Proclamation

Over its two-hundred-year history, this nation grew and prospered through the
abundant production and use of energy. The American people began by using
wood for nearly all of their needs, started using coal in large quantities in the
mid-1800's, and moved to large-scale oil and gas use in the early part of the
twentieth century.

All of these energy sources will continue to have an important role. But new
sources are coming along as well: atomic power, now used to generate more
than 12 percent of our electricity; solar energy; synthetic fuels; biomass; and a
host of other new technologies.

The significant innovations in energy that took place over.the past two
hundred years were the product of the vision and foresight of citizens working
through our free market economy.

Today, with our own precious resources more limited, an important share of
our energy supplies is threatened by political uncertainties in oil exporting
regions. It is critical that our nation continue to take advantage of the
ingenuity and talent of the American people to produce and consume energy
efficiently.

Toward this end, my Administration has removed oil price controls and
eliminated over 200 burdensome regulations associated with those controls. In
so doing, we have provided new incentives for private industry to develop
domestic energy resources and produce domestic energy supplies that were
not feasible with fuel prices set at an artificially low level. Realistic pricing, of
course, has also encouraged consumers to use energy more efficiently.

The decontrol of oil prices has been a success. Despite higher economic
growth in 1981 than predicted:

* Oil consumption has fallen by 1.1 million barrels per day:

* Net oil imports have dropped below one-third of consumption for the first
time since 1972.

* Oil production began to increase for the first time in a decade.
* Oil prices actually fell in real terms.

The challenge ahead is to create a healthy economy that enables citizens,
businesses, and state and local governments to make rational energy produc-
tion and consumption decisions which reflect the true value of this nation's
resources.

Today, more than ever, it is important for all Americans to understand that the
United States and its allies are participants in a world energy market. Our
effectiveness in that market depends in large measure on our ability to
unleash the industrial and economic strengths of this nation.

To focus our attention on energy education for the young—in both public and
private schools, and at all grade levels—and in an effort to bring together
teachers, school officials, and parent groups to help our children understand
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[FR Doc. 82-7011
Filed 3-11-82; 11:22 am|
Billing code 3195-01-M

our domestic and international energy situation now and in the future, the 97th
Congress has by Senate Joint Resolution 84 proclaimed March 19, 1982, as
National Energy Education Day.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, do hereby call upon all citizens and government officials to observe
Friday, March 19, 1982, as National Energy Education Day with appropriate
ceremonies and activities. I direct all agencies of the Federal government to
cooperate with and participate in the celebration of National Energy Educa-
tion Day.

IN WITNESS WHEREOF, 1 have hereunto set my hand this 10th day of March,
in the year of our Lord nineteen hundred and eighty-two, and of the Independ-
ence of the United States of America the two hundred and sixth.

(Q ormssn. (g
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DEPARTMENT OF AGRICULTURE

Food and Nutrition Service
7 CFR Part 285

[Amendment Number 209]

Commonwealth of Puerto Rico
Nutrition Assistance Grant

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Interim rule; request for
comments.

SUMMARY: This rule implements a
nutrition assistance grant to replace the
Food Stamp Program in the
Commonwealth of Puerto Rico in
accordance with the 1981 Omnibus
Budget Reconciliation Act. As required
by that law, this grant is to take effect
on July 1, 1982.

DATE: This interim rule is effective
March 12, 1982, Comments must be
received by April 12, 1982,

ADDRESS: Comments should be
submitted to the Deputy Administrator
for Family Nutrition Programs, Food and
Nutrition Service, USDA, Alexandria,
Virginia 22302. All written comments
will be.open to public inspection at the
office of the Food and'Nutrition Service
during regular business hours (8:30 a.m.
to 5:00 p.m., Monday through Friday), at
3101 Park Center Drive, Alexandria,
Virginia, Room 708.

FOR FURTHER INFORMATION CONTACT:
Thomas O'Connor, Supervisor, Policy
and Regulations Section, Program
Standards Branch, Program
Development Division, Family Nutrition
Programs, Food and Nutrition Service,
USDA, Alexandria, Virginia 22302; (703)
756-3429, The Regulatory Impact
Analysis is available on request from
Mr. O'Connor.

SUPPLEMENTARY INFORMATION:

Classification

This rule has been reviewed under
Executive Order 12291 and Secretary's
Memorandum No. 1512-1, The
Department has determined that this
rule constitutes a major rule due to the
size of the grant. The amount of monies
authorized to be appropriated for the
grant are not to exceed $825 million for
each fiscal year through 1984.

In addition, this rule may result in an
increase in costs to State
(Commonwealth) or local government
agencies in the Commonwealth of
Puerto Rico; however, the result cannot
be determined until after the
Commonwealth of Puerto Rico has
submitted its plan of operation under the
grant, The rule will not result in a major
increase in costs or prices for consumers
or individuals and will not have a
significant adverse effect on
competition, employment, productivity,
investment, or foreign trade. Further,
this rule is unrelated to the ability of
United States-based enterprises to
compete with foreign-based enterprises.
Since this rule constitutes a major rule, a
Regulatory Impact Analysis has been
written and is available to all interested
parties. Moreover, pursuant to section
4(a) of E.O. 12291, the Department has
determined that the rule is within the
authority delegated by law and
consistent with Congressional intent.

The Department of Agriculture has
also determined, in accordance with 5
U.S.C. 553(b)(1)(B), that notice of
proposed rulemaking and public
comment procedures prior to the
effective date of this rule are
impracticable, In order to receive grant
funds this year and in fiscal year 1983,
the Commonwealth of Puerto Rico must
submit to the Secretary of Agriculture,
by April 1, 1982, a plan of operation for
the provision of nutrition assistance.
Since this rule will specify what must be
included in the plan, it is essential that
the rule be implemented as quickly as
possible to allow the Commonwealth of
Puerto Rico ample time to prepare and
submit a plan of operation.

Finally, this rule has been reviewed
with regard to the requirements of the
Regulatory Flexibility Act, Pub. L. 96—
354. The Administrator of the Food and
Nutrition Service has certified that this
action will have a broad but minor
economic impact on a substantial
number of small entities. The action will

implement that provision of the 1981
Omnibus Budget Reconciliation Act
which converts the Federal Food Stamp
Program in the Commonwealth of Puerto
Rico to a nutrition assistance grant. The
State and local welfare agencies will be
affected to the extent that they
administer the current program. The
Department has determined that the
potential impact on retail food sales will
depend on the manner in which the
Commonwealth of Puerto Rico chooses
to administer the block grant. The
government of the Commonwealth of
Puerto Rico may choose, among other
program options, to replace the present
Food Stamp Program in the
Commonwealth of Puerto Rico with a
cash income-support program, or to
retain a local food stamp program
similar to the present operation.

Background

Congress has expressed concern
regarding the size and expense of the
Food Stamp Program in the
Commonwealth of Puerto Rico and the
dislocating effect the massive flow of
food stamps may have on the Puerto
Rican economy (Senate Report No, 97—
128, 97th Congress, 1st Session, p. 78
(1981)).

In response to these concerns, the
Omnibus Budget Reconciliation Act of
1981 (Pub. L. No. 97-35, 95 Stat. 357)
provides for the conversion of the Food
Stamp Program in the Commonwealth of
Puerto Rico to a nutrition assistance
grant effective July 1, 1982.

Funding

The Commonwealth of Puerto Rico
may receive up to $206.5 million for the
last quarter of fiscal year 1982 and up to
$825 million for each fiscal year
thereafter. The legislative provisions
establishing the grant provide funding
for 100 percent of food assistance
benefit costs and 50 percent of the
administrative expenses related to the
provision of food assistance. This rule
incorporates these statutory limitations
and provides that payments will be
made to the Commonwealth of Puerto
Rico on a monthly basis using a letter of
credit; such sums are to be drawn down
on an as-needed basis (Treasury Fiscal
Requirement Manual, Volume I, Part 6,
Section 2030). Payments will be based
on estimates of monthly program
expenditures contained in a plan of
operation submitted for FNS approval
by the Commonwealth of Puerto Rico.




10768

Federal Register / Vol. 47, No. 49 / Friday, March 12, 1982 / Rules and Regulations

Payments cannot exceed the total cost
of the program even if that cost is less
than the maximum allowable grant. The
statute permits adjustment to the
payment if the Secretary determines that
a prior overpayment or underpayment
has been made, and the proposed rule
lists funds that may be considered
overpayments.

This rule provides that payment may
be contingent in whole or in part upon
compliance by the Commonwealth of
Puerto Rico with the requirements
concerning an approved plan of
operation, an audit of expenditures, and
a fiscal statement.

Plan of Operation

The legislation gives the
Commonwealth of Puerto Rico
considerable flexibility in designing a
food assistance program. However, to
receive payments in any fiscal year, the
Commanwealth of Puerto Rico must
submit a plan of operation for its
program. The statute requires that the
initial plan, covering the last quarter of
Fiscal Year 1982 and Fiscal Year 1983,
be submitted to FNS no later than April
1, 1982. Subsequently, a plan must be
submitted by July 1 of each year for the
program of the following fiscal year, and
the Secretary must approve or
disapprove the plan by August 1 of the
year in which it is submitted.

Under this rule, the plan of operation
shall include the following information.
(1) The name of the agency which will
be responsible for the administration of
the nutrition assistance program. (2) A
description and an assessment of the
food and nutrition needs of needy
persons residing in the Commonwealth
of Puerto Rico appropriate to
demonstrate that the nutrition
assistance program is directed at the
most needy persons in the
Commonwealth of Puerto Rico. (3) A
general description of the assistance to
be provided, who will receive benefits,
and the persons and the agencies that
will provide the assistance. (4) A budget
and cost estimate of the expenditures
necessary for the provision of
assistance..(5) Other reasonably related
information requested by FNS. (6) The
plan of operation must also contain an
assurance that the Commonwealth of
Puerto Rico agrees to conduct the
nutrition assistance program in
accordance with the plan of operation
and in compliance with all pertinent
Federal rules and regulations.

The Conference Report on the
Omnibus Budget Reconciliation Act of
1981 provides that “it would be
permissible to employ a small
proportion of the block grant funds to
finance projects that the government of

the Commonwealth believes likely to
improve or stimulate agriculture, food
production, and food distribution (e.g.,
food cooperatives, local markets, or
farming techniques) which will increase
the self-sufficiency and nutritional
standard of needy citizens residing in
the Commonwealth.” (H.R. Rep. No. 97-
208, 97th Cong., 1st Sess., 656-657
(1981)). Under this rule, should the
Commonwealth of Puerto Rico choose to
establish such projects, the plan of
operation should demonstrate that such
projects are indeed directly related to
improvements in the nutritional status of
the needy.

This rulemaking also provides for the
annual updating of the plan of operation
and requires the Commonwealth of
Puerto Rico to submit any amendments
to the plan to FNS for approval.

Approval

Pursuant to provisions of the
legislation, this rulemaking allows FNS
to approve, approve contingently or
disapprove any plan of operation
submitted by the Commonwealth of
Puerto Rico. FNS approval of the plan of
operation will be based on an
assessment that the nutrition assistance
program, as defined in the plan of
operation, is sufficient to permit
analysis and review; reasonably
targeted to the most needy persons as
defined in the plan of operation;
supported by an assessment of the food
and nutrition needs of needy persons;
and reasonable in terms of the funds
requested.

Based on the statute, this rule
provides that once a plan of operation is
approved grant funds will be provided.
If a plan of operation is disapproved, the
Commonwealth of Puerto Rico will be
advised of problem areas and of actions
necessary to secure approval, and that
payments will not be made until the
plan is approved. If a plan of operation
is contingently approved, grant funds
will be provided only for the part or
parts of the plan of operation receiving
approval. The Commonwealth of Puerto
Rico will be advised of problem areas
and of the actions necessary for full plan
approval.

Records and Reporis

Legislation does not require that the
Commonwealth of Puerto Rico provide
FNS with any particular systematic
program reports. However, the
legislation does require that FNS review
the program established under the block
grant. The specific recordkeeping and
reporting requirements will be
negotiated between FNS and the
Commonwealth of Puerto Rico
consistent with the plan of operation.

Such reports and records shall be
prepared in accordance with Uniform
Federal Assistance Regulations (7 CFR
Part 3015) published at 46 FR 55636,
November 10, 1981.
Audits

Legislation requires the
Commonwealth of Puerto Rico to
conduct biennial audits of expenditures
and report the results of such audits to
the Department not later than 120 days
after the end of the fiscal year in which
the audit is made. This rule provides for
an audit once every two years by the
Commonwealth of Puerto Rico to be
carried out in accordance with the
procedures detailed in the Uniform
Federal Assistance Regulations.
Additionally, in accordance with the
statute, this rulemaking requires that the
Commonwealth of Puerto Rico annually
report to FNS whether grant payments
exceeded program expenditures.

Failure To Comply

This rule, in accordance with the
legislation, provides that if the
Commonwealth of Puerto Rico fails to
modify a disapproved plan of operation,
comply with the plan of operation,
conduct and submit a biennial audit, or
submit a yearly fiscal statement, FNS
may take action to withhold or deny
grant funds. The Secretary may also ask
the Attorney General to seek injunctive
relief in cases of non-compliance with
the plan of operation or failure to
conduct and submit the biennial audit or
yearly fiscal statement.

Review

The legislation requires the
Department to review the
Commonwealth of Puerto Rico's
nutrition assistance program {o ensure
that the program is being managed in
accordance with the plan of operation
and accepted standards of financial
management. When the exact design of
the nutrition assistance program is
decided, the nature and extent of the
review will be determined by FNS. This
rulemaking, therefore, provides for FNS
review in very general terms.

. Technical Assistance

The Secretary may provide technical
assistance to the Commonwealth of
Puerto Rico with respect to the block
grant program. This rulemaking states
that technical assistance maybe -
provided by FNS to aid the
Commonwealth of Puerto Rico in the
development of the plan of operation,
implementation of the program and
management of grant funds.
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For the reasons set forth in the
preamble, Part 285 is added, to read as
follows:

PART 285—PROVISION OF A
NUTRITION ASSISTANCE GRANT FOR
THE COMMONWEALTH OF PUERTO
RICO

Sec.

2851
285.2
285.3
2854
285.5
285.6
285.7

General purpose and scope.

Funding.

Plan of Operation.

Approval,

Records and reports.

Audits,

Failure to comply:

2858 Review.

2859 Technical assistance,
Authority: 80 Stat. 263-279 (48 U.S.C. 1681

note.) 91 Stat. 858 (7 U,S.C. 2011-2027).

§285.1 General purpose and scope.

This part describes the general terms
and conditions under which grant funds
shall be provided by the Food and
Nutrition Service (FNS) to the
government of the Commonwealth of
Puerto Rico for the purpose of designing
and conducting a nutrition assistance
program for needy persons. The
Commonwealth of Puerto Rico is
authorized to establish eligibility and
benefit levels for the nutrition assistance
program. In addition, with FNS
approval, the Commonwealth of Puerto
Rico may employ a small proportion of
the grant funds to finance projects that
the Commonwealth of Puerto Rico
believes likely to improve or stimulate
agriculture, food production, and food
distribution.

§285.2 Funding.

(a) FNS shall, consistent with the plan
of operation required by § 285.3 of this
part, and subject to availability of funds,
provide nutrition assistance grant funds
to the Commonwealth of Puerto Rico to
cover 100 percent of the expenditures
related to food assistance provided to
needy persons and 50 percent of the
administrative expenses related to the
food assistance. The amount of the grant
funds provided to the Commonwealth of
Puerto Rico shall not exceed y
$825,000,000 for each fiscal year except
that the amount payable to Puerto Rico
for final quarter of fiscal year 1982 shall
be $206,500,000.

(b) FNS shall, subject to the
provisions in subsections 285.4 and 285.7
in this part, and limited by the
provisions of paragraph (a) of this
subsection, pay to the Commonwealth of
Puerto Rico for the applicable fiscal
year, the amount estimated by the
Commonwealth of Puerto Rico pursuant
to § 285.3(b)(4). Payments shall be made
no less frequently than on a monthly
basis prior to the beginning of each

month consistent with the Treasury
Fiscal Requirement Manual, Volume I,
part 6, section 2030; these letters of
credit shall be drawn on an as-needed
basis. The amount shall be reduced or
increased to the extent of any prior
overpayment or underpayment which
FNS determines has been made and
which has not been previously adjusted.
The payment(s) received by the
Commonwealth of Puerto Rico for a
fiscal year shall not exceed the total
authorized for the grant, or the total cost
for the nutrition assistance program
eligible for funding, whichever is less,
for that fiscal year.

(c) FNS may recover from the
Commonwealth of Puerto Rico, through
offsets to funding during any fiscal year,
funds previously paid to the
Commonwealth of Puerto Rico and later
determined by the Secretary to have
been overpayments. Funds which may
be recovered include, but are not limited
to:

(1) Costs not included in the approved
plan of operation;

(2) Unallowable costs discovered in
audit or investigation findings;

(3) Funds allocated to the
Commonwealth of Puerto Rico which
exceeded expenditures during the fiscal
year for which the funds were
authorized; or

(4) Amounts owed to FNS as a result
of the nutrition assistance grant which
have been billed to the Commonwealth
of Puerto Rico and which the
Commonwealth of Puerto Rico has
failed to pay without cause acceptable
to FNS.

(d) Funds for payment of any prior
fiscal year expenditures shall be
claimed from the funding for that prior
year. The payment of funds shall not
exceed the authorization for that prior
fiscal year.

§ 285.3 Plan of operation.

(a) To receive payments for any fiscal
year the Commonwealth of Puerto Rico
shall have a plan of operation for that
fiscal year approved by FNS. The
Commonwealth of Puerto Rico shall
submit the initial plan of operation, for
fiscal years 1982 and 1983, no later than
April 1, 1982, Each subsequent plan of
operation shall be submitted for FNS
approval by the July 1 preceding the
fiscal year for which the plan of
operation is to be effective.

(b) The plan of operation shall include
the following information:

(1) Designation of a single agency
which shall be responsible for
administration, or supervision of the
administration, of the nutrition
assistance program.

(2) A description of the needy persons
residing in the Commonwealth of Puerto
Rico and an assessment of the food and
nutrition needs of these persons. The
description and assessment shall
demonstrate that the nutrition
assistance program is directed toward
the most needy persons in the
Commonwealth of Puerto Rico.

(3) A description of the program for
nutrition assistance including:

(i) a general description of the
nutrition assistance to be provided the
needy persons who will receive
assistance, and any agencies designated
to provide such assistance;

(ii) to the extent grant funds are not
used for direct nutrition assistance
payments to needy persons, the plan of
operation must demonstrate that the
grant funds will provide nutrition
assistance benefiting needy persons in
the Commonwealth of Puerto Rico.

(4) A budget and an estimate of the
monthly amounts of expenditures
necessary. for the provision of the
nufrition assistance and related
administrative expenses up to the
monthly amounts provided for payment
in § 285.2,

(5) Other reasonably related
information which FNS may request.

(6) An agreement signed by the
governor or designee of the governor to
conduct the nutrition assistance
program in accordance with the FNS-
approved plan of operation and in
compliance with all pertinent Federal
rules and regulations.

The Commonwealth of Puerto Rico
shall also agree to comply with any
changes in Federal law and regulations.

(c) Any amendments to the plan of
operation must be submitted to FNS for
approval.

§ 2854 Approval.

(a) FNS shall approve or disapprove
the initial plan of operation for fiscal
years 1982 and 1983 no later than 30
days from the date the Commonwealth
of Puerto Rico submits such plan.
Thereafter, FNS shall approve or
disapprove any plan of operation no
later than August 1 of the year of its
submission. FNS approval of the plan of
operation shall be based on an
assessment that the nutrition assistance
program, as defined in the plan of
operation, is:

(1) Sufficient to permit analysis and
review;

(2) Reasonably targeted to the most
needy persons as defined in the plan of
operation;

(3) Supported by an assessment of the
food and nutrition needs of needy
persons;




10770

Federal Register / Vol.

47, No. 49 | Friday, March 12, 1982 / Rules and Regulations

(4) Reasonable in terms of the funds
requested;

(5) Structured to include safeguards to
prevent fraud, waste, and abuse in the
use of grant funds; and

(8) Consistent with all applicable
Federal laws.

(b) FNS shall approve or disapprove
any amendments to the plan of
operation.

If FNS fails either to approve or deny
the amendment, or to request additional
information within 30 days, the
amendment to the plan of operation is
approved. If additional information is
requested, the Commonwealth of Puerto
Rico shall provide this as soon as
possible, and FSN shall approve or deny
the amendment to the plan of operation.
Payment schedules and other program
operations may not be altered until an
amendment to the plan of operation is
approved.

(c) FNS may approve part of any plan
of operation or amendment submitted by
the Commonwealth of Puerto Rico
contingent on appropriate action by the
Commonwealth of Puerto Rico with
respect to the problem areas in the plan
of operation.

(d) If all or part of the plan of
operation is disapproved, FNS shall
notify the appropriate agency in the
Commonwealth of Puerto Rico of the
problem area(s) in the plan of operation
and the actions necessary to secure
approval.

(e) In accordance with the provisions
of § 285.7, funds may be withheld or
denied when all or part of a plan of
operation is disapproved.

§ 285.5 Records and reports.

The Commonwealth of Puerto Rico
shall follow procedures, and maintain
and submit to FNS such records and
reports, as agreed upon by the
Commonwealth of Puerto Rico and FNS,
for the nutrition assistance program as
outlined in the plan of operation. Such
records and reports shall, at a minimum,
be prepared in accordance with Part
3015 of this title.

§285.6 Audits.

(a) The Commonwealth of Puerto Rico
shall provide an audit of expenditures in
compliance with the requirements in
Part 3015 of this title at least once every
two years. The findings of such audit
shall be reported to FNS not later than
120 days from the end of each fiscal year
in which the audit is made.

(b) Within 120 days of the end of each
fiscal year, the Commonwealth of Puerto
Rico shall provide FNS with a statement
of: (1) whether the grant funds received
for that fiscal year exceeded the valid
obligations made that year for which

payment is authorized, and if so, by how
much, and (2) such additional related
information as FNS may require.

§ 285.7 Fallure to comply.

(a) Grant funds may be withheld in
whole or in part, or denied if there is a
substantial failure by the
Commonwealth of Puerto Rico to
comply with the requirements of § 285.6,
or to bring into compliance a plan of
operation disapproved by FNS, or to
comply with program requirements
detailed in the plan of operation
approved for that fiscal year. (For
example, funds shall be paid to the
Commonwealth of Puerto Rico to cover
only the costs of the part or parts of the
plan of operation receiving FNS
approval. Withheld payments shall be
paid when the unapproved part(s) of the
plan are modified and approved.) FNS
shall notify the Commonwealth of
Puerto Rico that further payments shall
not be made until FNS is satisfied that
there will no longer be any such failure
to comply.

(b) Upon a finding of a substantial
failure to comply with the requirements
of § 285.6 or the plan of operation, FNS
may, in addition to or in lieu of actions
taken in accordance with paragraph (a)
of this section, refer the matter to the
Attorney General with a request that
injunctive relief be sought from the
appropriate district court of the United
States to require compliance with these
regulations by the Commonwealth of
Puerto Rico.

§285.8 Review.

FNS shall provide for the review of
the programs for provision of nutrition
assistance for which payments are made
under Part 285.

§ 285.9 Technical assistance.

FNS may provide technical assistance
to the Commonwealth of Puerto Rico to
assist in the development of the plan of
operation, or in the operation of the
program detailed in the plan of
operation, or to help provide for
responsible management of the funds
provided or made available to Puerto
Rico for nutrition assistance.

(91 Stat. 958 (7 U.S.C. 2011-2027))

(Catalog of Federal Domestic Assistance
Programs, No. 10.551, Food Stamps)

Dated: March 4, 1982.
Mary Jarratt,
Assistant Secrelary.
[FR Doc. 82-8501 Filed 3-11-82; 8:45 am)
BILLING CODE 3410-30-M

Agricultural Stabilization and
Conservation Service

7CFR Part 724

Fire-Cured, Dark Air-Cured, Virginia
Sun-Cured, Cigar-Binder (Types 51 and
52) Cigar-Flller and Binder (Types 42,
43, 44, 53, 54 and 55) Tobacco Acreage
Allotment Regulations; Identification
of Kinds of Tobacco

AGENCY: Agricultural Stabilization and
Conservation Service, USDA.

ACTION: Interim rule.

SUMMARY: The purpose of this interim
rule is to implement the provisions of _
section 320 of the Agricultural
Adjustment Act of 1938, as amended by
section 1108 of the Agriculture and Food
Act of 1981 (Pub. L. 97-98) with respect
to nonquota tobacco. With certain
exceptions, nonquota tobacco which is
produced in a State where marketing
quotas are in effect for a kind of tobacco
will be subject to the marketing quota
for such kind of tobacco. These
provisions are applicable beginning with
the 1982 crop of tobacco. This interim
rule implements the provisions of
section 320 of the Act, as amended, and
makes certain other clarifying language
changes relating to the identification of
tobacco.

EFFECTIVE DATE: March 12, 1982,
Comments are due on or before May 11,
1982,

ADDRESS: Send written comments to
James M. Davis, Director, Tobacco and
Peanuts Division, Agricultural
Stabilization and Conservation Service
(ASCS), P.O. Box 2415, U.S. Department
of Agriculture, Washington, D.C. 20013.

FOR FURTHER INFORMATION CONTACT:
Harry D. Millner, Program Specialist,
(202) 447-4281. The Final Regulatory
Impact Analysis describing the impact
of implementing the rule is available
upon request from Mr. Millner.

SUPPLEMENTARY INFORMATION: This
interim rule has been reviewed in
conformance with Executive Order
12291 and Secretary's Memorandum No.
1521-1 and has been classified as “not
major”. The provisions of this rule will
not result in; (1) An annual effect on the
economy of $100 million or more; (2)
major increases in costs or prices for
consumers, industries, Federal, State or
local government, or a geographical
region; or (3) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of United States-based
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enterprises to compete with foreign-
based enterprises in domestic or export
markets,

The title and number of the Federal
Assistance Program to which this rule
applies as set forth in the Catalog of
Federal Domestic Assistance are: Title:
Commodity Loan and Purchases,
Number: 10.051. This interim rule will
not have a significant impact
specifically on area and community
development. Therefore, review as
established by OMB Circular A-95 was
not used to assure that units of local
government are informed of this action.

It has been determined that the
Regulatory Flexibility Act is not
applicable to this interim rule since the
Agricultural Stabilization and
Conservation Service is not required by
5 U.S.C. 553 or any other provision of
law to publish a notice of proposed
rulemaking with respect to the subject
matter of this interim rule.

James M. Davis, Director, Tobacco
and Peanuts Division, ASCS, has
determined that an emergency exists
which warrants publication of this
interim rule without prior opportunity
for public comment. This interim rule is
necessary to implement section 320 of
the Agricultural Adjustment Act of 1938
(hereinafter referred to as the 1938
Act”) which was amended by the
Agriculture and Food Act of 1981 (Pub.
L. 97-98) effective with respect to the
1982 and subsequent crops of tobacco.

Producers of tobacco are now in the
process of purchasing seed and making
other production plans for the 1982 crop
year. Because producers of tobacco
need to be informed of this interim rule
as soon as possible, this interim rule
shall become effective upon date of
publication in the Federal Register
without prior public comment. However,
the public is invited to comment on this
interim rule for a period of 60 days after
its publication in the Federal Register. A
final document discussing comments
received and any amendment of this
interim rule which may be required will
be published in the Federal Register as
soon as possible.

Section 320 of the 1938 Act was
originally enacted in 1974 and is
designed to preserve the effectiveness of
the tobacco program by discouraging the
production of tobacco not under guota
in areas of the nation where tobacco
farmers have elected to comply with
marketing quotas.

Section 320 of the 1938 Act was
amended by section 1108 of the
Agriculture and Food Act of 1981 to
provide that any nonguota tobacco
produced in an area where quotas for
any kind of tobacco are in effect shall be
considered as a quota kind. If marketing

quotas are in effect in an area for more
than one kind of quota tobacco,
nonguota tobacco produced in the area
shall be subject to the quota for the kind
of tobacco produced in the area having
the highest price support under the
Agricultural Act of 1949, as amended.

While section 320 refers to tobacco
produced in an “area” when identifying
different kinds of tobacco, the
Conference Report which accompanied
S. 884, the bill which became the
Agriculture and Food Act of 1981, stated
as follows:

“The conferees intend that the Secretary, in
implementing section 320, construe the term
‘area’ to mean the entire State in which any
kind of quota tobacco is produced. This
construction will aveid the disruption caused
by the production of nonquota tobacco in
States where producers have approved
marketing quotas and will help ensure the
effectiveness of the tobacco program in those
States." (See Senate Report No. 97-377, 97th
Cong,, 1st Sess., p. 192 (1981)).

Thus, the regulations at 7 CFR 724.79
relating to the identification of kinds of
tobacco have been amended to specify
that the term “area” shall mean the
entire State in which any kind of quota
tobacco is produced.

Also, the amendments made by the
1981 Act specify that certain tobacco is
not subject to the provisions of section
320. One example is tobacco which is
produced in any State where marketing
quotas are in effect when such tobacco
is represented to be nonquota tobacco
and such tobacco is readily and
distinguishably different from all kinds
of quota tobacco, as determined through
the application of the standards issued
by the Secretary for the inspection and
identification of tobacce. Other
tobaccos which are not subject to the
provisions of section 320 include the
following: (1) Maryland (type 32)
tobacco when it is nonquota tobacco
and produced in a quota State on a farm
for which a marketing quota for
Maryland (type 32) tobacco was
established when marketing quotas for
that kind of tobacco were last in effect
(1965); and (2) certain types of cigar-
filler and cigar-wrapper tobaccos that
have never been under quota but are
produced within a State where
marketing quotas for other kinds of
tobacco are in effect.

In addition, certain clarifying
language changes were made in the -
regulations at 7 CFR 724.79(a) with
respect to the identification of kinds of
tobacco subject to quota.

Interim Rule

PART 724-—-FIRE-CURED, DARK AIR-
CURED, VIRGINIA SUN-CURED,
CIGAR-BINDER (TYPES 51 AND 52),
CIGAR-FILLER AND BINDER (TYPES
42, 43, 44, 53, 54, AND 55) TOBACCO

Accordingly, the regulations at 7 CFR
724.79 are revised to read as follows:

§ 724.79 Identification of tobacco subject
to quota.

(a) Except as provided in subsections
(b) and (c) of this section, any tobacco
which is determined by a representative
of the State committee or county
committee to have the same appearance
and characteristics as a kind of tobacco
for which marketing quotas are in effect
shall be deemed to be a quota kind of
tobacco. Such tobacco shall continue to
be deemed a quota kind until it has been
certified by the Agricultural Marketing
Service, U.S. Department of Agriculture,
under the Tobacco Inspection Act (7
U.S.C. 511) and implementing
regulations (7 CFR Part 29), prior to
removal of the tobacco from the State
where it was produced, as a kind of
tobacco not subject to marketing quotas.

(b) Effective with respect to the 1982
and subsequent crops of tobacco, any
kind of tobacco for which marketing
quotas are not in effect that is produced
in a State where marketing quotas are in
effect for any kind of tobacco shall be
subject to the quota for the kind of
tobacco for which marketing quotas are
in effect in that State. If marketing
quotas are in effect in a State for more
than one kind of quota tobacco,
nonquota tobacco produced in the State
shall be subject to the quota for the kind
of quota tobacco produced in the State
having the highest price support under
the Agricultural Act of 1949.

(c) Subsection (b) of this section shall
not apply to—(1) Maryland (type 32)
tobacco when it is nonquota tobacco
and produced on a farm for which a
marketing quota for Maryland (type 32)
tobacco was established when
marketing quotas for such kind of
tobacco were last in effect (1965); (2)
cigar-filler (type 41) tobacco when it is
nonquota tobacco and produced in
Pennsylvania; (3) cigar-wrapper (type
61) tobacco when it is nonquota tobacco
and produced in Connecticut or
Massachusetts, and to cigar-wrapper
(type 62) tobacco when it is nonquota
tobacco and produced in Georgia or
Florida; and (4) tobacco produced in a
quota State that is represented to be
nonquota tobacco and that is readily
and distinguishably different from all
kinds of quota tobacco, as determined
through the application of the standards
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issued by the Secretary for the
inspection and identification of tobacco.
Such inspection shall be made prior to
removal of the tobacco from the State
where it was produced.

(Sec. 301, 313, 314, 320, 372, 375, 377, 52
Stat, 38, as amended, 88 Stal. 1089, as
amended, (7 U.S.C. 1301, 1313, 1314, 1314(f),
1372-1375).)

Signed in Washington, D.C. on March 9,
1982.

Everet! Rank,

Adminstrator, Agricultural Stabilization and
Conservalion Service,

|FR Doc. 826724 Filed 3-11-82; 8:45 am]

BILLING CODE 3410-05-M

7 CFR Part 725

Flue-Cured Tobacco Acreage
Allotment and Marketing Quota
Regulations; Identification of Kinds of
Tobacco

AGENCY: Agricultural Stabilization and
Conservation Service (USDA).
ACTION: Interim rule.

SUMMARY: The purpose of this interim
rule is to implement the provisions of
section 320 of the Agricultural
Adjustment Act of 1938, as amended by
section 1108 of the Agriculture and Food
Act of 1981 (Pub. L. 97-98) with respect
to nonguota tobacco. With certain
exceptions, nonquota tobacco which is
produced in a State where marketing
quotas are in effect for a kind of tobacco
will be subject to the marketing quota
for such kind of tobacco. These
provisions are applicable beginning with
the 1982 crop of tobacco. This interim
rule implements the provisions of
section 320 of the Act, as amended, and
makes certain other clarifying language
changes relating to the identification of
tobacco.

EFFECTIVE DATE: March 12, 1982.
Comments are due May 11, 1982.
ADDRESS: Send written comments to
James M. Davis, Director, Tobacco and
Peanuts Division, Agricultural
Stabilization and Conservation Service
(ASCS), P.O. Box 2415, U.S. Department
of Agriculture, Washington, D.C. 20013.
FOR FURTHER INFORMATION CONTACT:
Thomas R. Burgess, Program Specialist,
(202) 447-2715. The Final Regulatory
Impact Analysis describing the impact
of implementing the rule is available
upon request from Mr. Burgess.
SUPPLEMENTARY INFORMATION: This
interim rule has been reviewed in
conformance with Executive Order
12291 and Secretary’s Memorandum No.
1521-1 and has been classified as “not
major". The provisions of this rule will
not result in: (1) An annual effect on the

economy of $100 million or more; (2)
major increases in costs or prices for
consumers, industries, Federal, State or
local government, or a geographical
region; or (3) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

The title and number of the Federal
Assistance Program to which this rule
applies as set forth in the Catalog of
Federal Domestic Assistance are: Title:
Commodity Loan and Purchases,
Number: 10.051, This interim rule will
not have a significant impact
specifically on area and community
development. Therefore, review as
established by OMB Circular A-95 was
not used to assure that units of local
government are informed of this action.

It has been determined that the
Regulatory Flexibility Act is not
applicable to this interim rule since the
Agricultural Stabilization and
Conservation Service is not required by
5 U.S.C. 553 or any other provision of
law to publish a notice of proposed
rulemaking with respect to the subject
matter of this interim rule.

James M. Davis, Director, Tobacco
and Peanuts Division, ASCS, has
determined that an emergency exists
which warrants publication of this
interim rule without prior opportunity
for public comment. This interim rule js
necessary to implement section 320 of
the Agricultural Adjustment Act of 1938
(hereinafter referred to as the 1938
Act") which was amended by the
Agriculture and Food Act of 1981 (Pub.
L. 97-98) effective with respect to the
1982 and subsequent crops of tobacco.

Producers of tobacco are now in the
process of purchasing seed and making
other production plans for the 1982 crop
year. Because producers of tobacco
need to be informed of this interim rule
as soon as possible, this interim rule
shall become effective upon date of
publication in the Federal Register
without prior public comment. However,
the public is invited to comment on this
interim rule for a period of 60 days after
its publication in the Federal Register. A
final document discussing comments
received and any amendment of this
interim rule which may be required will
be published in the Federal Register as
soon as possible.

Section 320 of the 1938 Act was
originally enacted in 1974 and is
designed to preserve the effectiveness of
the tobacco program by discouraging the
production of tobacco not under quota
in areas of the nation where tobacco

farmers have elected to comply with
marketing quotas.

Section 320 of the 1938 Act was
amended by section 1108 of the
Agriculture and Food Act of 1981 to
provide that any nonquota tobacco
produced in an area where quotas for
any kind of tobacco are in effect shall be
considered as a quota kind. If marketing
quotas are in effect in an area for more
than one kind of quota tobacco,
nonquota tobacco produced in the area
shall be subject to the quota for the kind
of tobacco produced in the area having
the highest price support under the
Agricultural Act of 1949, as amended.,

While Section 320 refers to tobacco
produced in an “area” when identifying
different kinds of tobacco, the
Conference Report which accompanied
S. 884, the bill which became the
Agriculture and Food Act of 1981, stated
as follows:

*The conferees intend that the Secretary, in
implementing section 320, construe the term
‘area’ to mean the entire State in which any
kind of quota tobacco is produced. This
construction will avoid the disruption caused
by the production of nonquota tobacco in
States where producers have approved
marketing quotas and will help ensure the g
effectiveness of the tobacco program in those
States." (See Senate Report No. 87-377, 97th
Cong., 1st Sess,, p. 192 (1981)).

Thus, the regulations at 7 CFR 725.85
relating to the identification of kinds of
tobacco have been amended to specify
that the term “area” shall mean the
entire State in which any kind of quota
tobacco is produced.

Also, the amendments made by the
1981 Act specify that certain tobacco is
not subject to the provisions of section
320. One example is tobacco which is
produced in any State where marketing
quotas are in effect when such tobacco
is represented to be nonquota tobacco
and such tobacco is readily and
distinguishably different from all kinds
of quota tobacco, as determined through
the application of the standards issued
by the Secretary for the inspection and
identification of tobacco. Other
tobaccos which are not subject to the
provisions of section 320 include the
following: (1) Maryland (type 32)
tobacco when it is nonquota tobacco
and produced in a quota State on a farm
for which a marketing quota for
Maryland (type 32) tobacco was
established when marketing quotas for
that kind of tobacco were last in effect
(1965); and (2) certain types of cigar-
filler and cigar-wrapper tobaccos that
have never been under quota but are
produced within a State where
marketing quotas for other kinds of
tobacco are in effect,
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In addition, certain clarifying
language changes were made in the
regulations at 7 CFR 725.85(a) with
respect to the identification of kinds of
tobacco subject to quota.

Interim Rule

PART 725—FLUE-CURED TOBACCO

Accordingly, the regulations at 7 CFR
725.85 are revised to read as follows:

§725.85 Identification of tobacco subject
to quota.

(2) Exeept as provided in subsections
(b) and (c) of this section, any tobacco
which is determined by a representative
of the State committee or county
committee to have the same appearance
and characteristics as a kind of tobacco
for which marketing quotas are in effect
shall be deemed to be a quota kind of
tobacco. Such tobacco shall continue to
be deemed a quota kind until it has been
certified by the Agricultural Marketing
Service, U.S, Department of Agriculture,
under the Tobacco Inspection Act (7
U.S.C. 511) and implementing
regulations (7 CFR Part 29), prior to
removal of the tobacco from the State
where it was produced, as a kind of
tobacco not subject to marketing quotas.

(b) Effective with respect to the 1982
and subsequent crops of tobacco, any
kind of tobacco for which marketing
quotas are not in effect that is produced
in a State where marketing quotas are in
effect for any kind of tobacco shall be
subject to the quota for the kind of
tobacco for which marketing quotas are
in effect in that State. If marketing
quotas are in effect in a State for more
than one kind of quota tobacco,
nonguota tobacco produced in the State
shall be subject to the quota for the kind
of quota tobacco produced in the State
having the highest price support under
the Agricultural Act of 1949.

(c) Subsection (b) of this section shall
not apply to—(1) Maryland (type 32)
tobacco when it is nonquota tobacco
and produced on a farm for which a
marketing quota for Maryland (type 32)
tobacco was established when
marketing quotas for such kind of
tobacco were last in effect (1965); (2)
cigar-filler (type 41) tobacco when it is
nonquota tobacco and produced in
Pennsylvania; (3) cigar-wrapper (type
61) tobacco when it is nonquota tobacco
and produced in Connecticut or
Massachusetts, and to cigar-wrapper
(type 62) tobacco when it is nonquota
tobacco and produced in Georgia or
Florida; and (4) tobacco produced in a
quota State that is represented to be
nonquota tobacco and that is readily
and distinguishably different from all
kinds of quota tobacco, as determined

through the application of the standards
issued by the Secretary for the
inspection and identification of tobacco.
Such inspection shall be made prior to
removal of the tobacco from the State
where it was produced.
(Sec. 301, 313, 314, 320, 317, 372, 375, 377, 52
stat, 38, as amended, 88 stat. 1089, as
amended, (7 U.S.C, 1301, 1313, 1314, 1314c¢,
1314(f), 1372, 1375))

Signed in Washington, D.C. on March 9,
1982.
Everett Rank,
Administrator, Agricultural Stabilization and
Conservation Service,
[FR Doc. 82-6722 Filed 3-11-82; 845 am)
BILLING CODE 3410-05-M

7 CFR Part 726

Burley Tobacco Marketing Quota
Regulations; Identification of Kinds of
Tobacco

AGENCY: Agricultural Stabilization and
Conservation Service, USDA.

ACTION: Interim rule,

SUMMARY: The purpose of this interim
rule is to implement the provisions of
section 320 of the Agricultural
Adjustment Act of 1938, as amended by
section 1108 of the Agriculture and Food
Act of 1981 (Pub. L. 97-98) with respect
to nonquota tobacco. With certain
exceptions, nonquota tobacco which is
produced in a State where marketing
quotas are in effect for a kind of tobacco
will be subject to the marketing quota
for such kind of tobacco. These
provisions are applicable beginning with
the 1982 crop of tobacco. This interim
rule implements the provisions of
section 820 of the Act, as amended, and
makes certain other clarifying language
changes relating to the identification of
tobacco.

EFFECTIVE DATE: March 12, 1982.
Comments are due May 11, 1982.

ADDRESS: Send written comments to
James M. Davis, Director, Tobacco and
Peanuts Division, Agricultural
Stabilization and Conservation Service
(ASCS), P.O. Box 2415, U.S. Department
of Agriculture, Washington, D.C. 20013.
FOR FURTHER INFORMATION CONTACT:
Harry D, Millner, Program Specialist,
(202) 447-4281. The Final Regulatory
Impact Analysis describing the impact
of implementing the rule is available
upon request from Mr. Millner.
SUPPLEMENTARY INFORMATION: This
interim rule has been reviewed in
conformance with Executive Order
12291 and Secretary's Memorandum No.
1521-1 and has been classified as “not
major." The provisions of this rule will

not result in: (1) An annual effect on the
economy of $100 million or more; (2)
major increases in costs or prices for
consumers, industries, Federal, State or
local government, or & geographical
region; or (3) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets,

The title and number of the Federal
Assistance Program to which this rule
applies as set forth in the Catalog of
Federal Domestic Assistance are: Title:
Commodity Loan and Purchases,
Number: 10.051. This interim rule will
not have a significant impact
specifically on area and community
development. Therefore, review as
established by OMB Circular A-95 was
not used to assure that units of local
government are informed of this action.

It has been determined that the
Regulatory Flexibility Act is not
applicable to this interim rule since the
Agricultural Stabilization and
Conservation Service is not required by
5 U.S.C. 553 or any other provision of
law to publish a notice of proposed
rulemaking with respect to the subject
matter of this interim rule. )

James M. Davis, Director, Tobacco
and Peanuts Division, ASCS, has
determined that an emergency exists
which warrants publication of this
interim rule without prior opportunity
for public comment. This interim rule is
necessary to implement section 320 of
the Agricultural Adjustment Act of 1938
(hereinafter referred to as the “1938
Act”) which was amended by the
Agriculture and Food Act of 1981 (Pub.
L. 97-98) effective with respect to the
1982 and subsequent crops of tobacco.

Producers of tobacco are now in the
process of purchasing seed and making
other production plans for the 1982 crop
year. Because producers of tobacco
need to be informed of this interim rule
as soon as possible, this interim rule
shall become effective upon date of
publication in the Federal Register
without prior public comment. However,
the public is invited to comment on this
interim rule for a period of 60 days after
its publication in the Federal Register, A
final document discussing comments
received and any amendment of this
interim rule which may be required will
be published in the Federal Register as
soon as possible.

Section 320 of the 1938 Act was
originally enacted in 1974 and is
designed to preserve the effectiveness of
the tobacco program by discouraging the
production of tobacco not under quota
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in areas of the nation where tobacco
farmers have elected to comply with
marketing quotas.

Section 320 of the 1938 Act was
amended by section 1108 of the
Agriculture and Food Act of 1981 to
provide that any nonquota tobacco
produced in an area where quotas for
any kind of tobacco are in effect shall be
considered as a quota kind. If marketing
quotas are in effect in an area for more
than one kind of quota tobacco,
nonquota tobacco produced in the area
shall be subject to the quota for the kind
of tobacco produced in the area having
the highest price support under the
Agricultural Act of 1949, as amended.

While section 320 refers to tobacco
produced in an “area” when identifying
different kinds of tobacco, the
Conference Report which accompanied
S. 884, the bill which became the
Agriculture and Food Act of 1981, stated
as follows:

“The conferees intend that the Secretary, in
implementing section 320, construe the term
‘area’ to mean the entire State in which any
kind of quota tobacco is produced. This
construction will avoid the disruption caused
by the production of nonquota tobacco in
States where producers have approved
marketing quotas and will help ensure the
effectiveness of the tobacco program in those
States.” (See Senate Report No. 97-377, 97th
Cong., 1st Sess., p. 192 (1981)).

Thus, the regulations at 7 CFR 726.80
relating to the identification of kinds of
tobacco have been amended to specify
that the term “area" shall mean the
entire State in which any kind of quota
tebacco is produced.

Also, the amendments made by the
1981 Act specify that certain tobacco is
not subject to the provisions of section
320. One example is tobacco which is
produced in any State where marketing
quotas are in effect when such tobacco
is represented to be nonquota tobacco
and such tobacco is readily and
distinguishably different from all kinds
of quota tobacco, as determined through
the application of the standards issued
by the Secretary for the inspection and
identification of tobacco. Other
tobaccos which are not subject to the
provisions of section 320 include the
following; (1) Maryland (type 32)
tobacco when it is nonquota tobacco
and produced in a quota State on a farm
for which a marketing quota for
Maryland (type 32) tobacco was
established when marketing quotas for
that kind of tobacco were last in effect
(1965); and (2) certain types of cigar-
filler and cigar-wrapper tobaccos that
have never been under quota but are
produced within a State where
marketing quotas for other kinds of
tobacco are in effect.

In addition, certain clarifying
language changes were made in the
regulations at 7 CFR 726.80(a) with
respect to the identification of kinds of
tobacco subject to quota.

Interim Rule

PART 726—BURLEY TOBACCO

Accordingly, the regulations at 7 CFR
726.80 are revised to read as follows:

§ 726.80 Identification of tobacco subject
to quota.

(a) Except as provided in subsections
(b) and (c) of this section, any tobacco
which is determined by a representative
of the State committee or county
committee to have the same appearance
and characteristics as a kind of tobacco
for which marketing quotas are in effect
shall be deemed to be a quota kind of
tobacco. Such tobacco shall continue to
be deemed a quota kind until it has been
certified by the Agricultural Marketing
Service, U.S. Department of Agriculture,
under the Tobacco Inspection Act (7
U.S.C. 511) and implementing
regulations (7 CFR Part 29), prior to
removal of the tobacco from the State
where it was produced, as a kind of
tobacco not subject to marketing quotas.

(b) Effective with respect to the 1982
and subsequent crops of tobacco, any
kind of tobacco for which marketing
quotas are not in effect that is produced
in a State where marketing quotas are in
effect for any kind of tobacco shall be
subject to the quota for the kind of
tobacco for which marketing quotas are
in effect in that State. If marketing
quotas are in effect in a State for more
than one kind of quota tobacco,
nonquota tobacco produced in the State
shall be subject to the quota for the kind
of quota tobacco produced in the State
having the highest price support under
the Agricultural Act of 1949.

(c) Subsection (b) of this section shall
not apply to—(1) Maryland (type 32)
tobacco when it is nonquota tobacco
and produced on a farm for which a
marketing quota for Maryland (type 32)
tobacco was established when
marketing quotas for such kind of
tobacco were last in effect (1965); (2)
cigar-filler (type 41) tobacco when it is
nonquota tobacco and produced in
Pennsylvania; (3) cigar-wrapper (type
61) tobacco when it is nonquota tobacco
and produced in Connecticut or
Massachusetts, and to cigar-wrapper
(type 62) tobacco when it is nonguota
tobacco and produced in Georgia or
Florida; and (4) tobacco produced in a
quota State that is represented to be
nonquota tobacco and that is readily
and distinguishably different from all
kinds of quota tobacco, as determined

through the application of the standards

issued by the Secretary for the

inspection and identification of tobacco.

Such inspection shall be made prior to

removal of the tobacco from the State

where it was produced.

(Sec. 301, 313, 314, 320, 372-375, 52 Stat. 38, as

amended, 88 Stat. 1089, as amended, (7 U.S.C.

1301, 1313, 1314, 1314c¢, 1314(f), 1372-1375))
Signed in Washington, D.C. on March 8,

1982,

Everett Rank,

Administrator, Agricultural Stabilization and

Conservation Service.

[FR Doc. 82-8723 Filed 3-11-82; 8:45 am]

BILLING CODE 3410-05-M

Agricultural Marketing Service
7 CFR Part 910

[Lemon Reg. 350 and Lemon Reg. 349,
Amdt. 1]

Lemons Grown in California and
Arizona; Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule,

SUMMARY: This action establishes the
quantity of California-Arizona lemons
that may be shipped to the fresh market
during the period March 14-20, 1982, and
increases the quantity of lemons that
may be shipped during the period March
7-13, 1982. Such action is needed to
provide for orderly marketing of fresh
lemons for the periods specified due to
the marketing situation confronting the
lemon industry.

EFFECTIVE DATES: The regulation
becomes effective March 14, 1982 ard
the amendment is effective for the
period March 7-13, 1982,

FOR FURTHER INFORMATION CONTACT:
William J. Doyle, Acting Chief, Fruit
Branch, F&V, AMS, USDA, Washington,
D.C. 20250, telephone 202-447-5975.

SUPPLEMENTARY INFORMATION: This rule
has been reviewed under Secretary’s
Memorandum 1512-1 and Executive
Order 12291 and has been designated a
“non-major' rule. This regulation and
amendment are issued under the
marketing agreement, as amended (7
CFR Part 910), regulating the handling of
lemens grown in California and Arizona.
The agreement and order are effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674). The action is based
upon the recommendations and
information submitted by the Lemon
Administrative Committee and upon
other available information. It is hereby
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found that this action will tend to
effectuate the declared policy of the act.

This action is consistent with the
marketing policy for 1981-82. The
marketing policy was recommended by
the committee following discussion at a
public meeting on July 7, 1981. The
committee met again publicly on March
9, 1982, at Los Angeles, California, to
consider the current and prospective
conditions of supply and demand and
recommended a quantity of lemons
deemed advisable to be handled during
the specified weeks. The committee
reports the demand for lemons is active,

It is further found that it is
impracticable and contrary to the public
interert to give preliminary notice,
engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553), because of insufficient
time between the date when information
became available upon which this
regulation and amendment are based
and the effective date necessary to
effectuate the declared policy of the act,
Interested persons were given an
opportunity to submit information and
views on the regulation at an open
meeting, and the amendment relieves
restrictions on the handling of lemons. It
is necessary to effectuate the declared
purposes of the act to make these
regulatory provisions effective as
specified, and handlers have been
apprised of such provisions and the
effective times.

PART 910—LEMONS GROWN IN
CALIFORNIA AND ARIZONA

1. Section 910.650 is added as follows:

§910.650 Lemon regulation 350.

The quantity of lemons grown in
California and Arizona which may be
handled during the period March 14,
1982, through March 20, 1982, is
established at 255,000 cartons.

2. Section 910.649 Lemon Regulation
349 (47 FR 9387) is revised to read as
follows:

§910.649 Lemon regulation 349.

The quantity of 1émons grown in
California and Arizona which may be
handled during the period the March 7,
1982, through March 13, 1982, is
established at 265,000 cartons.

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674)
Dated: March 11, 1982.
D. 8. Kuryloski,
Deputy Director, Fruit and Vegetable Division
Agricultural Marketing Service.
{FR Doc. 82-7013 Filed 3-11-82; 11:46 am)
BILLING CODE 3410-02-M

7 CFR Part 928
[Termination of Hawaiian Papaya Reg. 12]

Papayas Grown in Hawaii; Termination
of Size Requirements

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule,

SUMMARY: This final rule terminates size
requirements currently in effect for fresh
export shipments of Hawaiian papayas.
Recent rains in the production area have
altered the supply and demand factors
upon which these size requirements are
based. This action recognizes the
current and prospective marketing
situation for Hawaiian papayas.
EFFECTIVE DATE: March 8, 1982,

FOR FURTHER INFORMATION CONTACT:
William J. Doyle, Acting Chief, Fruit
Branch, F&V, AMS, USDA, Washington,
D.C. 20250, telephone 202-447-5975.
SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
Secretary’s Memorandum 1512-1 and
Executive Order 12291 and has been
designated a “non-major” rule. William
T. Manley, Deputy Administrator,
Agricultural Marketing Service, has
determined that this action will not have
a significant economic impact on a
substantial number of small entities
because it would not measurably affect
costs for the directly regulated handlers

This final rule is issued under the
marketing agreement and Order No. 928
(7 CFR Part 928) regulating the handling
of papayas grown in Hawaii. The
agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601~
674). This action is based upon the
recommendation and information
submitted by the Papaya Administrative
Committee and upon other information,
It is hereby found that this action will
tend to effectuate the declared policy of
the act.

Hawaiian Papaya Regulation 12
currently in effect requires papayas
grown in Hawaii shipped to export
markets (points outside of Hawaii) to
weigh at least 14 ounces but not more
than 25 ounces. This regulation was
published February 12, 1982, in the
Federal Register (47 FR 6422), to be
effective for the period February 15—
April 30, 1982,

The committee met on March 3, 1982,
to review crop and market conditions
and consider recommendations for
modification or termination of size
requirements for papayas. The
commitiee reports that heavy rains in
the production area have reduced the
crop size, and that handlers are having

difficulty packing to the size
requirements currently in effect. It also
reports that the production and
shipment level is less than earlier
anticipated, and that termination of the
size requirements would provide
additional supplies to consumers
consistent with demand. Therefore, the
committee recommended that the size
requirements be terminated.

It is found that it is impracticable and
contrary to the public interest to give
preliminary notice, engage in public
rulemaking, and postpone the effective
date of this final rule until 30 days after
publication in the Federal Register (5
U.S.C. 553) in that the time intervening
between the date when information
upon which this final rule is based
became available and the time when
this final rule must become effective in
order to effectuate the declared policy of
the act is insufficient. This final rule
terminates regulations on the handling
of Hawaiian papayas. It is necessary to
effectuate the declared purposes of the
act to make this termination effective as
specified, and handlers have been
apprised of the termination and the
effective time.

PART 928—PAPAYAS GROWN IN
HAWAII

Therefore, the provisions of § 928.312
Hawaiian Papaya Regulation 12 (47 FR
6422) are hereby terminated.

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674)

Dated: March 8, 1982, to become effective

March 8, 1982,

D. S. Kuryloski,

Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.
[FR Doc. 82-6764 Piled 3-11-82; 8:45 am|

BILLING CODE 3410-02-M

7 CFR Part 982

Filberts/Hazeinuts Grown in Oregon
and Washington; Revision of Final
Free and Restricted Percentages for
the 1981-82 Marketing Year

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This action revises marketing
percentages for inshell filberts for the
marketing year which began May 1,
1981. The action is taken under the
marketing order for filberts/hazelnuts
grown in Oregon and Washington to
promote orderly marketing conditions
for the 1981 crop. It was recommended
by the Filbert/Hazelnut Marketing
Board which is established under the
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marketing order to work with the USDA
in administering the program.
EFFECTIVE DATES: May 1, 1981 through
April 30, 1982,

FOR FURTHER INFORMATION CONTACT:
J. S. Miller, Chief, Specialty Crops
Branch, Fruit and Vegetable Division,
AMS, USDA, Washington, D.C. 20250
(202) 447-5697.

SUPPLEMENTARY INFORMATION: This
final action has been reviewed under
USDA guidelines implementing
Executive Order 12291 and Secretary’s
Memorandum 1512-1 and has been
classified a "non-major" rule under
criteria contained therein.

William T. Manley, Deputy
Administrator, Agricultural Marketing
Service, has determined that this action
will not have a significant economic
impact on a substantial number of small
entities because it would result in only
minimal costs being incurred by the
regulated nine handlers.

It is found that a situation exists
which makes it impractical,
unnecessary, and contrary to the public
interest to: (a) Allow an opportunity for
written public comment on this final
rule; and (b) postpone the effective time
of this action until 30 days after
publication in the Federal Register (5
U.S.C. 553) because: (1) The percentages
revised herein for the 1981-82 marketing
year apply to all merchantable filberts
handled during that year; (2) this action
must be taken promptly to achieve its
purpose of making more filberts
available for market; (3) handlers are
aware of this action as recommended by
the Board at an open meeting held
February 9, 1982, and require no
additional time to comply; and (4) this
action relieves restrictions on handlers.

On December 18, 1981, free and
restricted percentages of 29 percent and
71 percent were established for the
1981-82 marketing year. These
percentages were published in the
Federal Register on December 23, 1981
(46 FR 82243), This final rule increases
the free percentage to 31 percent and
decreases the restricted percentage to 69
percent to make 102 percent of the
previously established trade demand of
5,043 tons (46 FR 52087) available to the
trade for inshell filbert market needs.
The initial percentages released 100
percent of that trade demand.

The authority to establish the trade
demand, the final free and restricted
percentages, and the revision of those
percentages is contained in § 982.40 of
the marketing agreement and Order No.
982, both as amended (7 CFR Part 982; 46
FR 26037), regulating the handling of
filberts/hazelnuts grown in Oregon and
Washington. The marketing agreement

and order are collectively referred to as
the “order". The order is effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601-
674).

Pursuant to § 982.40(e), at any time
prior to February 15 of the marketing
year the Board may recommend to the
Secretary revisions in the marketing
policy for that year: Provided, That in no
event shall any revision result in free
and restricted percentages which would
release more than 110 percent of the
inshell trade demand computed for that
marketing year. Section 982.40(e) also
provides that at any time during the
period December 1 through February 10
at the request of two or more handlers
who during the preceding marketing
year handled at least 10 percent of all
filberts handled the Board shall meet to
determine whether the marketing policy
should be revised.

At the request of two such handlers,
the Board met on February 9, 1982. The
Board noted that the 1981 crop was less
than previously estimated. It also noted
that all inshell filberts made available
by the current free percentage had been
sold to the trade, and that it would be
desirable to make an additional quantity
of inshell filberts available to handlers.
Thus, the Board recommended that 102
percent of the established trade demand
be released and that the free and
restricted percentages be revised.

-In revising the percentages, the Board
considered the following supply and
demand information for the 1981-82
marketing year:

Previous | Revised
estimate | estimate
Nov. 13, | Feb. 9,
1882 1982
Inshell Supply:

(1) Total PrOGUCHON w.c.cvvcersmmmrmeeend 15,000 | 14,330

(2) Less substandard, farm use,
elc . 1.500 1,433
b cti 13,500 | 12897

@) p
(4) Plus camryover May 1, 1881,
sbject to regulati 820 820

(tem 3 plus ltem 4) e 14,420 | 13817
Insell Requirements:
(6) Trade demand ... 5,043 5,144
(7) Less camyover May 1, 1881
not subject to regul 839 839
(8) Adjusted trade o d 4,204 4,305
P“ .
(9) Free percentage (tem 8 divid-
L oidh RSB R 2 31
(10) Restricted percentage (100
percent minus 28 Parcent).......... n 68

The free percentage prescribes that
portion of the total merchantable supply
subject to regulation which may be
handled as inshell filberts. The
restricted percentage prescribes that
portion which must be withheld from
such handling. Restricted filberts may be
shelled (for domestic or foreign

consumption), exported, or disposed of
in outlets determined by the Board to be
non-competitive with normal market
outlets for inshell filberts.

After consideration of all relevant
matter presented, the information and
recommendation submitted by the
Board, and other available information,
it is further found that the revision of
final free and restricted percentages for
the 1981-82 marketing year will tend to
effectuate the declared policy of the act.

PART 982—FILBERTS/HAZELNUTS
GROWN IN OREGON AND
WASHINGTON

Therefore, § 982.231(b) is revised to
read as follows: (The following section
will not be published in the Code of
Federal Regulations).

§982.231 Trade demand and final free and

restricted percentages—1981-82 marketing
ear.

! - - - -

(b) The final free and restricted
percentages for merchantable filberts/
hazelnuts for the 1981-82 marketing year
shall be 31 percent and 69 percent,
respectively.

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674)
Dated: March 9, 1982.
D. 8. Kuryloski,
Deputy Director, Fruit and Vegetable
Division.
[FR Doc. 82-8817 Filed 3-11-82; 8:45 am)
BILLING CODE 3410-02-M

DEPARTMENT OF JUSTICE

Immigration and Naturalization
Service

8 CFR Parts 316a, 328, 332, 332a, 334,
335, 335b, 336, 339, and 344

Nationality and Naturalization;
Revisions Under the Immigration and
Nationality Act Amendments; Act of
December 29, 1981

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Final rule.

SUMMARY: On December 29, 1981, the
President of the United States signed
into law the Immigration and
Nationality Act Amendments of 1981.
The amendments provide streamlined
procedures, cancel unnecessary
regulations, eliminate character witness
requirements for applicants for
naturalization, and eliminate the
minimum thirty (30) day waiting period
for petitions filed in the court before
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final disposition. Additionally, active
state naturalization courts are permitted
to retain an increased share of the
petition fees paid. The efficiency
measures are of significant benefit to the
operation of the Immigration and
Naturalization Service by enabling
better service to the public. The
efficiency measures also provide
benefits to the alien population by
making naturalization a less difficult
and more timely process. This final rule
implements the necessary revisions to
Immigration and Naturalization Service
regulations regarding nationality and
naturalization procedures.

EFFECTIVE DATE: March 12, 1982,
FOR FURTHER INFORMATION CONTACT:

For General Information: Stanley J.
Kieszkiel, Acting Instructions Officer,
Immigration and Naturalization
Service, 425 Eye Street, NW.,
Washington, DC 20536, Telephone:
(202) 633-3048

For Specific Information: Keith C.
Williams, Acting Assistant
Commissioner, Naturalization,
Immigration and Naturalization
Service, 425 Eye Street, NW.,
Washington, DC 20536, Telephone:
(202) 6333320

SUPPLEMENTARY INFORMATION: The

recent amendments made by the

Immigration and Nationality Act

Amendments of 1981, Pub. L. 97-118,

effective December 29, 1981 (95 Stat.

1611 et seq.), are in part applicable to

sections 316, 328, 332, 334, 335, 336, 339,

344 of Title III of the I&N Act and the

corresponding regulations, As a result of

these legislative changes the following
sections of the regulations are removed
or amended:

Section 316(b) of the Immigration and
Nationality Act, 8 U.S.C. 1427(b) formerly
provided for preservation of residence and/or
physical presence benefits for naturalization
purposes to qualified applicants while
employed overseas, The amended Act now
extends these benefits to the applicant's
spouse and dependent children and 8 CFR
316a.21 is amended to include qualified
dependents.

Section 334 of the Immigration and
Nationality Act, 8 U.S.C. 1445, establishes the
procedures and requirements for filing a
petition for naturalization in a court of
competent jurisdiction. The amended
legislation eliminates the requirement for two
United States citizen witnesses to testify as
to the character of the applicant and all
knowledgeable facts affecting the applicant’s
eligibility. Accordingly, 8 CFR Part 335b,
PROOF OF QUALIFICATIONS FOR
NATURALIZATION: WITNESSES;
DEPOSITIONS, and § 336.17 Substitution of
witnesses, are removed in their entirety.
Also, the following sections are amended to
remove references to the witness
requirements:

PART 328—SPECIAL CLASSES OF
PERSONS WHO MAY BE NATURALIZED:
PERSONS WITH THREE YEARS SERVICE IN
ARMED FORCES OF THE UNITED STATES
Section 328.2 Service not continuous,
Section 328.3 Petition,

PART 332—PRELIMINARY
INVESTIGATION OF APPLICANTS FOR
NATURALIZATION AND WITNESSES
Section 33211 [Investigation Preliminary to
Filing Petition for Naturalization:
(a) Scope of Investigation.
(b) Conduct of Investigation.
PART 332a—OFFICIAL FORMS
Section 332a.2 Official forms prescribed for
use of clerks of naturalization courts.
Section 332a.13 Alteration of forms of
petitions or applications for
naturalization,
(b) Exemption from residence or physical
presence in the United States or State.
(e) Supplemental affidavits filed with
petition for naturalization.

PART 334—PETITION FOR

NATURALIZATION

Section 334.2 Oath or affirmation of
petitioner (and witnesses).

Section 334.11 Petition for naturalization
and preliminary application.

Section 334.21 Verification of petition for
naturalization; administration of oath.

PART 335—PRELIMINARY
EXAMINATION ON PETITIONS FOR
NATURALIZATION
Section 335.11 Preliminary examination
pursuant to section 335(b) of the
Immigration and Nationality Act.
(a) When Held.
(b) Conduct of Examination.

PART 336—PROCEEDINGS BEFORE

NATURALIZATION COURT

Section 336.11 Personal representation of
Government at naturalization
proceedings.

PART 339—FUNCTIONS AND DUTIES

OF CLERKS OF NATURALIZATION COURTS

Section 339.1 Administration of oath to
declarations of intention and petitions
for naturalization.

Formerly, under section 336(c) of the
Immigration and Nationality Act, 8
U.S.C. 1447(c), petitioners had a waiting
period of thirty days from the date the
petition was filed until the date of final
hearing. The amendment to the Act
repeals this waiting period. Accordingly,
8 CFR 336.16 Final hearing; waiver of 30-
day period, is repealed in its entirety.

Finally, section 344(c) of the
Immigration and Nationality Act, 8
U.S.C. 1455(c), has been amended to
increase the amount of fees permitted to
be retained by local and state courts.
Formerly, this section of the Act
permitted the courts to retain one-half of
all naturalization fees collected up to
$6,000 in any fiscal year. The amended

Act now allows these courts to retain
one-half of all fees collected up to
$40,000; therefore, in 8 CFR Part 344—
Fees Collected By Clerks of Courts,

§ 344.3, fees in other than United States
courts; remittances, is amended to
reflect this increase in fees to be
retained by the courts.

Compliance with 5 U.S.C, 553 as to
notice of proposed rulemaking and
delayed effective date is not necessary
and is contrary to the public interest as
all revisions to the regulations are
required by Pub. L. 97-116 dated
December 29, 1981 (95 Stat. 1611 et seq.).

In accordance with 5 U.S.C. 605(b) the
Commissioner of the Immigration and
Naturalization Service certifies that the
rule will not have a significant economic
impact on a substantial number of small
entities.

This rule is exempt from the
procedures prescribed under E.O. 12291
because the revisions are mandated by
the amendment to the Immigration and
Nationality Act by the Immigration and
Nationality Act Amendments of 1981,
effective December 29, 1981.

Accordingly, Chapter I of Title 8 of the
Code of Federal Regulations is amended
as follows:

PART 316a—RESIDENCE, PHYSICAL,
PRESENCE AND ABSENCE

1. In § 316a.21, a new paragraph (d) is
added to read as follows:

§ 316a.21 Application for benefits with
respect to absences; appeal.

(d) Approval of Form N-470 under
section 316(b) of the Act shall cover the
spouse and unmarried dependents of the
applicant who are residing abroad as
members of the applicant’s household
during the period covered by the
application. Form N-472 shall be
notated to identify those family
members so covered.

(Sec. 316 of the I&N Act, as amended; 8 U.S.C.
1426)

PART 328—SPECIAL CLASSES OF
PERSONS WHO MAY BE
NATURALIZED: PERSONS WITH
THREE YEARS SERVICE IN ARMED
FORCES OF THE UNITED STATES

2. Section 328.2 is amended to read as
follows:

§328.2 Service not continuous.

A person of the class described in
section 328(c) of the Act whose service
aggregating three years was not
continuous shall establish the
qualifications prescribed in that section
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during the periods when not serving in
the armed forces.

3. Section 328.3 is amended to read as
follows:

§328.3 Petition.

A person of the class described in
section 328 of the Act must submit an
application to file a petition for
naturalization on Form N—400. The duly
authenticated copies of the records and
the certified statements of the executive
departments described in section 328 of
the Act shall be requested by the
applicant on Form N-426, prepared in
triplicate, and submitted to the Service
with the Form N-400. Any person of the
class described in § 328.1 or § 328.2 of
this part may file his/her petition for
naturalization in any naturalization
court regardless of place of residence.
The petition for naturalization must be
filed, in duplicate, on Form N-405.

(Sec. 328 of the I&N Act, as amended; 8 U.S.C.
1439)

PART 332—PRELIMINARY
INVESTIGATION OF APPLICANTS FOR
NATURALIZATION AND WITNESSES

4, In § 332.11 paragraphs (a) agd (b)
are revised to read as follows:

§332.11 Investigation preliminary to filing
petition for naturalization.

(a) Scope of investigation. Whenever
practicable, each applicant for
naturalization shall appear in person
before an officer of the Service
authorized to administer oaths or
affirmations, prior to the filing of a
petition for naturalization, and give
testimony under oath or affirmation
concerning the applicant's mental and
moral qualifications for citizenship,
attachment to the principles of the
Constitution, and disposition to the good
order and happiness of the United
States, and the other qualifications to
become a naturalized citizen as required
by law. The investigation shall be
uniform throughout the United States.
During the interrogation of the applicant
and at the applicant’s request, an
attorney or representative who has filed
an appearance in accordance with Part
292 of this chapter may be permitted to
be present and observe the interrogation
and make notes without otherwise
participating therein.

(b) Conduct of investigation. Prior to
the beginning of the investigation, the
Service officer shall make known to the
applicant the official capacity in which
he/she is conducting the investigation.
The applicant shall be questioned under
oath or affirmation in a separate setting
apart from the public. The applicant
shall be questioned as to each assertion

made by him/her in the application to
file a petition and in any supplemental
form. Whenever necessary, the written
answers in the forms shall be corrected
by the officer to conform to the oral
statements made under oath or
affirmation. The Service officer may
have a stenographic transcript made, or
prepare an affidavit covering testimony
of the applicant. The questions to the
applicant shall be repeated in different
form and elaborated, if necessary, until
the officer conducting the investigation
is satisfied that the person being
questioned fully understands them. At
the conclusion of the investigation all
corrections made on the application
form and supplements thereto must be
consecutively numbered and recorded in
the space provided therefor in the
applicant’s affidavit contained in the
form. The affidavit must then be
subscribed and sworn to or affirmed by
the applicant and signed by the Service
officer. Witnesses, if called, shall be
questioned to develop their own
credibility and competency as well as
the extent of their personal knowledge
of the applicant’s qualifications to
become a naturalized citizen. If the
applicant is excepted from the
requirement of reading and writing, and
speaking English, the questioning,
including the examination of the
applicant's knowledge and
understanding of the Constitution,
history, and form of Government of the
United States, may be conducted
through an interpreter.

(Sec. 332 of the I&N Act, as amended; 8 U.S.C.
1443)

PART 332a—OFFICIAL FORMS

§332a2. [Amended]

5. In § 332a.2, Official forms
prescribed for use of clerks of
naturalization courts, the following form
is removed: N-451—Affidavits of
Witnesses (to Petition for
Naturalization).

6. In § 332a.13, paragraph (b) is
revised and paragraph (e} is removed.

§332a.13 Alteration of forms of petitions
or applications for naturalization.

(b) Exemption from residence or
physical presence in the United States
or State. Whenever residence or
physical presence in the United States
or State for any specified period is not
required, by striking out the allegations
relating thereto as to the period of
United States or State residence or
physical presence.

- - - - -
(e) [Removed]
- - -

* -

(Sec. 332 of the I&N Act, as amended; 8 U.S.C.
1443)

PART 334—PETITION FOR
NATURALIZATION

7. Section 334.2 is revised to read as
follows:

§ 334.2 Oath or affirmation of petitioner.

The petition for naturalization shall be
executed under the following oath (or
affirmation): “You do swear (affirm) that
you know the contents of this petition
for naturalization subscribed by you,
and that the same are true to the best of
your knowledge and belief."

8. Section 334.11 is revised to read as
follows:

§334.11 Petition for naturalization and
preliminary application.

A person who desires to apply for
naturalization shall, before filing his
petition for naturalization, execute and
submit preliminary application Form N-
400. Former citizens who are applying
under section 324(a) or 327 of the Act
shall execute supplement Form N-400A.
Seamen who are applying under section
330 of the Act shall execute supplement
Form N-400B. The Service shall notify
the applicant when and where to appear
for preliminary investigation and filing
his/her petition for naturalization.

9. Section 334.21 is revised to read as
follows:

§334.21 Verification of petition for
naturalization; administration of oath.
Every petition for naturalization must
be verified by the petitioner before it is
filed. The petitioner shall appear in
person either before a designated.
examiner or before the clerk of the court
or authorized deputy, and such officer
shall administer the required oath or

affirmation to the petitioner.

(Sec. 334 of the I&N Act, as amended; 8 U.S.C.
1445) .
PART 335—PRELIMINARY
EXAMINATION ON PETITIONS FOR
NATURALIZATION 5.

10. In § 335.11, paragraph (a) is
revised to read as follows:

§335.11 Preliminary examination pursuant
to section 335(b) of the Immigration and
Nationality Act.

(a) When held. Preliminary
examinations shall be open to the
public, and shall, where practicable, be
held immediately after the petition for
naturalization is filed with the clerk of
court unless, in the opinion of the
district director, the interests of good
administration would be better served
by holding such examinations prior to
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the filing of the petition in the office of §336.16a Final hearing; execution of DEPARTMENT OF AGRICULTURE
the clerk of court, but in no event shall questionnaire.
such examinations be held before the Immediately prior to the Food Safety and Inspection Service
petition has been properly executed by commencement of the final hearing,
the petitioner. each person filing a petition for 9 CFR Parts 318, 319, and 381
* * B s naturalization in l_lis own behalf shall [Docket No. 81-010 F]
(Sec. 335 of the I&N Act, as amended; 8 US.C. execute.the questionnaire on Form N-
1446) 445; or, if such person is filing a petition  Meat and Poultry Products;

PART 335b—PROOF OF
QUALIFICATIONS FOR
NATURALIZATION: WITNESSES:
DEPOSITIONS [REMOVED]

11. Part 335b is removed.

PART 336—PROCEEDINGS BEFORE
NATURALIZATION COURT

12. Section 336.11 is revised to read as
follows:

§ 336.11 Personal representation of
Government at naturalization proceedings.

At least 30 days prior to the holding of
any naturalization proceedings referred
to in section 336(d) of the Act, the clerk
of the naturalization court shall give
written notice to the appropriate district
director of the time, date, and place of
such proceedings. Such notice may be
waived by the district director. Final
naturalization hearings and other
naturalization proceedings shall be
attended personally by naturalization
examiners or other officers of the
Service, who shall interrogate each
petitioner or applicant regarding -
pertinent developments occurring
subsequent to the date of filing of the
petition or application, and shall, if not
affected by the interrogation, present to
the court the views and
recommendations of the designated
examiner and the regional
commissioner, as appropriate. If the
recommendation of the regional
commissioner does not agree with that
of the designated examiner, a member of
the Service other than the person who
conducted the preliminary examination
shall, whenever practicable, represent
the Service before the court. Such a
representative may cross-examine the
petitioner and may call other witnesses
and produce evidence concerning any
matter affecting the petitioner's
eligibility for naturalization. When
necessary, the representative in
attendance shall have a stenographic
report made of the testimony.

13. Section 336.16 is removed.

§836.16 Final hearing; walver of 30 day
period [Removed].

14, Section 336.16a is revised to read
as follows;

for naturalization in behalf of a child
pursuant to section 322 of the
Immigration and Nationality Act, said
child being 13 years of age or older on
the date of the final hearing, such person
shall execute the questionnaire on Form
N-445B. n

15. Section 336.17 is removed.

§ 336.17 Substitution of witnesses
[Removed).

PART 339—FUNCTIONS AND DUTIES
OF CLERKS OF NATURALIZATION
COURTS

16. Section 339.1 is revised to read as
follows:

§ 339.1 Administration of oath to
declarations of intention and petitions for
naturalization.

It shall be the duty of every clerk of a
naturalization court to administer the
required oath or affirmation to each
applicant for a declaration of intention.
The clerk shall receive and file petitions
and administer the required oath or
affirmation to each petitioner unless
such petitioner has executed the petition
before a designated examiner,

(Sec. 339 of the I&N Act, as amended; 8 U.S.C.
1450)

PART 344—FEES COLLECTED BY
CLERKS OF COURT

17. Section 344.3 is revised to read as
follows:

§344.3 Fees in other than United States
courts; remittance.

Clerks of courts other than United
States courts shall similarly remit to the
regional commissioner in the manner
provided in § 344.2 one-half of all fees
up to the sum of $40,000 and all fees in
excess of $40,000, collected for
declarations of intention and petitions
for naturalization in any fiscal year,

(Sec. 344 of the I&N Act, as amended; 8 U.S.C.
1455)
Dated: February 26, 1982,

Alan C. Nelson,

Commissioner of Immigration and
Naturalization.

[FR Doc. 82-6748 Filed 3-11-82 8:45 am}
BILLING CODE 4410-10-M

Phosphates and Sodium Hydroxide

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Final rule.

SUMMARY: This final rule amends the
Federal meat inspection regulations and
the Federal Poultry products inspection
regulations to permit the use of certain
sodium phosphates and potassium
phosphates that have been approved for
use in food by the Food and Drug
Administration (FDA). This final rule
also amends the regulations to permit
the use of phosphates and sodium
hydroxide in a wider range of meat and
poultry food products than previously
permitted. These actions are being taken
in response to petitions from official
meat and poultry processing
establishments. In addition, this final
rule amends the standard for cooked
sausages to remove previous restrictions
on the use of phosphates in these
products. This action is taken in
response to comments to the proposal
for such action.

EFFECTIVE DATE: April 12, 1982,

FOR FURTHER INFORMATION CONTACT:
Mr, Robert G. Hibbert, Director, Meat
and Poultry Inspection Technical
Services, Food Safety and Inspection
Service, U.S, Department of Agriculture,
Washington, DC 20250, (202) 447-6042.

SUPPLEMENTARY INFORMATION: .

Executive Order 12291

The Agency has determined in
accordance with Executive Order 12291
that this final rule is not a “major rule.”
It will not result in an annual effect on
the economy of $100 million or more.
There will be no major increase in costs
or prices for consumers; individual
industries; Federal, State, or local
government agencies; or geographic
regions. It will not have a significant
adverse effect on competition,
employment, investment, productivity,
or the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets,

This docket has been reviewed for
cost effectiveness under USDA
Secretary’s Memorandum 1512-1
implementing Executive Order 12291,
The implementation of this regulation
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would provide manufacturers of meat
food products and poultry products with
greater flexibility by expanding the
applications and uses of phosphates and
sodium hydroxide. The action is not
expected to have any adverse impact on
industry because the final rule merely
expands the application and uses of
these substances. It imposes no new
requirements on businesses of any size.
There are no adverse economic impacts
or social costs identified with this
action, Consequently, it would have a
net benefit to society. The only
alternative identified with this action is
to retain the status quo and not issue
these final changes. This would continue
the existing regulations for use of these
substances and thus not provide the
benefits of less restrictive regulations.

Effects on Small Entities

The Administrator has determined
that this action will not have a
significant economic impact on a
substantial number of small entities as
defined by the Regulatory Flexibility
Act, Public Law 96-354 (5 U.S.C. 601),
because this will impose no new
requirements on industry. The
implementation of this final rule will
expand the permitted uses of potassium
phosphates and sodium hydroxide. It is
anticipated that this will not result in a
significant economic impact.

Comments on Proposal

The Agency published a proposal on
phosphates and sodium hydroxide in the
Federal Register of August 7, 1981 (46 FR
40208). The agency received a total of 48
comments in response to the proposal.
Of these, 38 comments supported one or
more of the provisions in the proposal
and 10 comments opposed the proposal.
Several of the supporting comments
requested that the Agency approve
additional uses for phosphates; or
clarify the uses of phosphates not
addressed in the proposal.

The additional use of clarification
requests include: (1) Amending the
sausage standards (9 CFR 319.140 and
319.180) to allow the direct addition of
phosphates to sausages; (2) amending
the flavor protection entry of sodium
tripolyphosphate; (3) changing the
sodium hydroxide to phosphate ratio to
a limiting ratio rather than a required
ratio; (4) approving the use of potassium
hydroxide and sodium bicarbonate as
pH control agents in meat food products;
(5) making the terminology for sodium
hexametaphosphate more precise; (6)
using dry phosphate powders at the 0.5
percent level in addition to phosphates
in solution; (7) eliminating the reference
to freezing the meat as a requirement for
phosphate addition for items in the table

under “flavoring agents, protectors, and
developers"; (8) limiting the ultimate pH
to which meat can be adjusted; and (9)
clarifying the use of phosphates in meat
food products for which a definition,
standard of identity, or composition has
been prescribed by the Secretary in Part
319 of the Federal meat inspection
regulations (9 CFR 319), Summaries of
the comments and the Agency's
response to them appear in the following
paragraphs.

1. Nineteen comments requested the
Agency to amend the sausage standards
(9 CFR 319.140 and 319.180) to allow the
direct addition of phosphates to
sausages. Such an amendment was not a
part of the proposal, which proposed
only that the use of phosphates be
extended to various meat food products
except where otherwise prohibited by
Federal meat inspeetion regulations.
Section 319.140 provides for a standard
of composition for sausage and prohibits
the use of phosphates in sausages,
except uncooked pork from cuts cured
with phosphates listed in § 318.7(c)(4) of
the Federal meat inspection regulations
(9 CFR 318.7(c)(4)) may be used in
cooked sausage. This refers to the
industry practice of using pork
trimmings cured with phosphates as a
meat ingredient in cooked sausage. The
comments argued that the stipulation
against direct addition of phosphates to
cooked sausage constitutes economic
discrimination against small processors
who may not have a continuous supply
of phosphated pork trimmings available.
The comments also indicated that the
use of phosphates in cooked sausages
would facilitate the use of lower levels
of godium chloride, thus resulting in an
overall reduction of sodium levels in
cooked sausage.

The Agency recalls that the original
intent of the phosphate proscription in
cooked sausages was to help control the
water and fat content of cooked sausage
products. When the use of uncooked
cured pork trimmings containing
phosphates was originally approved, a
limit of 10 percent of the total product
weight was established. The 10 percent
limitation on the use of these trimmings
was subsequently lifted, but the
prohibition against the direct addition of
phosphates remains. The water and fat
contents of cooked sausages are now
controlled independently of phosphates,
so the original reason for prohibiting the
direct addition of phosphates to
sausages no longer exists.

The request to permit the direct
addition of phosphates to cooked
sausages raises the question of the
technical effect of phosphates in cooked
sausages. The technical effect for which

phosphates are listed under the
“Phosphates” section of 8@ CFR 318.7 is
“to decrease amount of cooked out
juices.”" Several comments, however,
specifically indicated other technical
effects of phosphates in cooked
sausages which included antioxidant,
emulsion stabilizer, solubilizer for salt
soluble proteins, and texturizer. These
technical effects, except for solubilizer,
were also reported for phosphates in
meat and poultry products in the
National Academy of Sciences/National
Research Council (NAS/NRC) Survey of
Food Manufacturers conducted for the
Food and Drug Administration (FDA) in
1972. Because the cooked sausages were
not listed separately in that survey, the
Agency cannot determine whether or
not phosphates have these technical
effects in cooked sausages. Based on the
comments, however, and the NAS/NRC
survey, the Agency concludes that
phosphates serve valid technical effects
other than water binding in cooked
sausages, such as decreasing the amount
of cooked out juices and increasing
flavor protection.

In addition, the Agency views the
potential reduction in sodium levels in
sausages and the potential reduction of
economic discrimination against small
processors as positive benefits of using
phosphates in cooked sausages.
Therefore, this final rule amends the
sausage standards to permit the direct
addition of phosphates to cooked
sausages under the conditions set out in
9 CFR 318.7(c)(4) of the Federal meat
inspection regulations.

However, the use of phosphates in
sausage, other than cooked sausage,
would have no technical effect, and
could cause such sausage to become
economically adulterated within the
meaning of section 1(m)(8) of the
Federal Meat Inspection Act (21 U.S.C,
601(m)(8)). Therefore, the Agency will
continue to prohibit the use of
phosphates in sauage, other than cooked
sausage.

2, Ten comments expressed
opposition to the use of phosphates and
sodium hydroxide in meat and poultry
food products. The principal basis of
these comments was a general concern
about the safety of food additives. One
comment indicated the extreme toxicity
of organophosphates.

The Agency emphasizes that this
rulemaking encompasses only food-
grade inorganic phosphates that are
approved by the FDA. FSIS
acknowledges the extreme toxicity of
organophosphates which are sometimes
used for pest control. Food-grade
phosphates are sharply distinct from
organophosphates in terms of chemical
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structure, chemical properties and
biological toxicity. Any meat or poultry
food product found to contain
demonstrable amounts of
organophosphates would be considered
to be adulterated within the meaning of
section 1(m) of the Federal Meat
Inspection Act or section 4(g) of the
Poultry Products Inspection Act, and
would be subject to appropriate
sanctions under the Acts,

Added substances have been used in
food, including meat and poultry food
products, for many years. When used in
accordance with the safety provisions of
the Federal Food, Drug and Cosmetic
Act, the use of added substances has
generally served to promote the
technical quality and consumer
acceptability of processed foods and to
minimize economic losses due to
spoilage, The phosphates (and sodium
hydroxide) for which new uses are
approved in this final rule are either
generally recognized as safe (GRAS) by
FDA (21 CFR 182) or proposed for
affirmation as GRAS by that Agency.
The FDA's determination of the safety
of these ingredients is based on the
conclusions of the Select Committee on
GRAS Substances organized by the
Federation of American Societies for
Experimental Biology (FASEB). The final
reports of the Select Committee on the
safety of phosphates and sodium
hydroxide are available for purchase
from the National Technical Information
Service, 5285 Port Royal Road,
Springfield, VA 22151. The ordering
number for the phosphate report is PB~
262-651/AS and the current cost is $4.50;
the ordering number for the sodium
hydroxide report is PB-265-507/AS and
the current cost is $4.00. (These prices
are subject to change.) Based on the
conclusions of these reports, the FDA
proposed to affirm the GRAS status of
phosphates in the Federal Register of
December 18, 1979 (44 FR 74845) and of
sodium hyroxide in the Federal Register
of February 22, 1980 (45 FR 11842).
Based on the results of the FDA
evaluation concerning the safety of
phosphates and sodium hydroxide in
food, the Administrator concludes that it
is appropriate to approve the use of
these ingredients in meat and poultry
food products under the conditions
specified in the FSIS proposal.

3. Nine comments requested approval
of phosphates for the technical effect of
“helping to protect flavor” and also
requested clarification of the product
categories in which phosphates are
approved for this technical effect. -
Several of these comments expressed
uncertainty about the meaning of the
term “and similar products" under the

flavor protection entry for the use of
sodium tripolyphosphate in “fresh beef,"
“beef for further cooking,” “cooked
beef” and similar products. One
comment made reference to a petition
submitted previously to FSIS requesting
that the flavor protection entry be
amended to provide for the use of
sodium tripolyphosphate in beef patties
and fabricated steak. The comment
expanded on this petition by requesting
that the flavoring agent provision for
approved phosphates be amended to
include the product categories “beef
patties, meat loaves, meat toppings, and
similar products derived from pork,
lamb, veal, mutton, and goat meat which
are cooked or frozen after processing.”
In view of the fact that FDA has
proposed to affirm the GRAS status of
sodium tripolyphosphate and sodium
hexametaphosphate as flavor enhancers

" in meat and poultry products (44 FR

74845), the Agency sees no problem with
such an amendment from a safety
standpoint. The comments constitute
support for the efficacy of sodium
tripolyphosphate and sodium
hexametaphosphate as flavor protectors
in the meat products in question.
Therefore, the Agency concludes that it
is appropriate to amend the flavor
protection entry for sodium
tripolyphosphate and sodium
hexametaphosphate to include the
additional meat product categories that
were requested in the petition and the
comments. However, the Agency
hastens to add the following caveat;
when an added substance, such as a
phosphate, is approved for two or more
technical effects in the same product, it
is not the intent of the Agency to permit
use of the substance at a combined level
higher than the highest level permitted
for any single technical effect. For
phosphates, this means that the
maximum amount permitted in meat or
poultry is 0.5 percent in the product
regardless of the intended technical
effect or combination thereof. This final
rule so amends the table of approved
substances.

4. Eight comments expressed support
for the use of approved phosphates to
reduce the amount of cooked out juices
in an expanded array of meat and
poultry products.

The Agency agrees with these
comments. The approval of phosphates
in this final rule is not intended to
encompass certain minimally processed
standardized products such as ground
beef (9 CFR 319.15(a)), hamburger (9
CFR 319.15(b)) and fresh sausage (9 CFR
319.140-145). The use of phosphates is
not currently provided for in the
regulations for these products and the

Agency intends to adhere to this policy.
In order to make this policy more
explicit, this final rule amends the
standards for ground beef and
hamburger (9 CFR 319.15 (a) and (b)) to
prohibit the addition of phosphates to
these products.

The Agency address in Footnote 2 of
the table of approved substances is also
being changed to reflect recent
reorganizations and resulting name
changes.

5. Six comments supported the
substitution of potassium phosphates for
sodium phosphates in meat and poultry
food products. Although potassium
phosphates are usually more expensive
that the corresponding sodium_
phosphates, they do offer a way to
reduce the sodium content of these
products without drastically altering
their characteristics.

The Agency agrees with these
comments. The voluntary reduction of
sodium levels in food is a common goal
of FSIS and FDA. FDA is in the process
of finalizing its 1979 proposal to affirm
the GRAS status of several sodium and
potassium phosphates. The substitution
of potassium phosphates for sodium
phosphates, where technically and
economically feasible, is one way of
effecting a general reduction of sodium
levels in foods. FSIS supports the
substitution of potassium phosphates for
sodium phosphates within the scope of
the FDA proposal. Certain potassium
phosphates (insoluble potassium
metaphosphate, potassium
trimetaphosphate, potassium
polyphosphates, glassy and potassium
acid pyrophosphate) were not proposed
for GRAS affirmation by FDA because
that Agency has no evidence that they
are being used in food. With these
exceptions, this final rule amends the
table of approved substances to include
polassium phosphates that have been
proposed to be affirmed as GRAS by
FDA.

6. Five comments addressed the use of
sodium hydroxide and other basic
substances as pH control agents in meat
and poultry food products. Four
comments requested relaxation of the
4:1 ratio of phosphate to sodium
hydroxide in the table of approved
substances for use in meat products. The
comments agreed that the proposed
regulation should be modified to permit
the addition of sodium hydroxide in an
amount sufficient to adjust the pHto a
desired level, but not to exceed a limit of
one part of sodium hydroxide to four
parts of phosphate. One comment
requested the approval of potassium
hydroxide as an alternative to sodium
hydroxide. Another comment requested
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the approval of sodium bicarbonate as
an alternative pH control agent to
sodium hydroxide.

The technical effect for which sodium
hydroxide is currently approved is not
pH control, but to decrease the amount
of cooked out juices. Furthermore, the
only approval of sodium hydroxide for
this use is in conjunction with
phosphates in the ratio of one part
sodium hydroxide to four parts
phosphate. Upon review of this
approved use and the intent of the
regulation, the Agency can see no
reason for requiring a sodium
hydroxide/phosphate ratio of exactly 1:4
as long as this value is not exceeded.
Therefore, this final rule amends the
provisions in the “amount” column of
the sodium hydroxide entry to read as
follows: “May be used only in
combination with phosphates in a ratio
not to exceed one part sodium
hydroxide to four parts phosphate.”

The Agency acknowledges the
requests for approval of potassium
hydroxide and sodium bicarbonate as
pH control agents in meat food products.
Sodium bicarbonate is already listed as
approved for the purposes of
neutralizing excess acidity in rendered
fats, curing pickles, and cleaning
vegetables for soups (9 CFR 318.7(c)(4)).
Agency evaluation of the use of sodium
bicarbonate as a pH control agent in
other meat food products is not within
the scope of this rulemaking and it
should be the subject of separate notice
and comment rulemaking. If meat and
poultry processors wish to use these
substances as pH control agents in their
products they should consider
petitioning the Agency for approval of
such use.

7. Four comments supported the use of
phosphates to retard oxidative rancidity
in meat food products. This was
considered most important in noncured,
precooked processed meat or sausage
products to prevent the development of
a "warmed over” taste and also in
frozen products to retard the
development of rancidity.

The Agency agrees with these
comments. However, because
phosphates do not appear to be as
potent antioxidants as the traditional
antioxidants (BHT, BHA, TBHQ, etc.),
this final rule continues to list the
approved phosphates as helping to
protect flavor rather than as
antioxidants per se.

8. One comment called attention to
the ambiguous chemical nomenclature
of "hexametaphosphate.” It
recommended the separation of the so-
called “sodium metaphosphates” into
three categories: sodium-metaphosphate,

insoluble; sodium trimetaphosphate and
sodium polyphosphates, glassy.

The Agency agrees that the term
“gsodium hexametaphosphate"” may be
an ambiguous chemical name. The need
for more precise terminology led the
Committee on Codex Specifications of
the National Research Council to list
separately the three substances
mentioned above in the 3rd Edition of
the Food Chemicals Codex (National
Academy Press, Washington, D.C.,
1981). Communications with FDA
indicate that it is considering doing
likewise in its final rule on phosphates.
Therefore, this final rule deletes the
name “sodium hexametaphosphate”
from the proposed rule and replaces it
with the names “sodium metaphosphate,
insoluble,” and “sodium
polyphosphates, glassy.” “Sodium
trimetaphosphate” is an approved food
additive listed by FDA for use as an
esterifying agent with modified food
starch (21 CFR 172.892(d)). That use is
one primarily within the jurisdiction of
FDA and does not require additional
listing by this Agency. The
corresponding potassium phosphates
are not being listed because they are not
listed in the Food Chemicals Codex, (3rd
ed.), and FDA is not considering
affirming these compounds as GRAS.

9. One comment supported the
proposal but requested that the table of
approved substances be further
modified to permit the use of dry
phosphate powers at the 0.5 percent .
level in addition to phosphates in
solution which would increase the level
to 1 percent of the total product. The
comment argued that this would permit
the use of phosphates in the preparation
of frankfurters, bologna, pre-cooked
breakfast sausage and similar products.

The Agency, as discussed in item 1
above, is amending the cooked sausage
standard to allow the direct addition of
phosphates to cooked sausages.
Whether the phosphates are added in
dry form, or dissolved form, is up to the
processor as long as the amount of the
phosphate component in the final
product does not exceed 0.5 percent of
the total product. After reviewing this
comment and the manifest need for
phosphates in meat food products, the
Agency concludes that the commentor
has not provided enough information to
justify elevation of the maximum
allowable amount of phosphates from
0.5 percent to 1.0 percent. The Agency is
willing to consider elevation of the
permitted phosphate levels in the future
if convincing evidence of the need for
such action is submitted.

10. One comment supported the
proposal but requested in addition that
the use of phosphates in uncured beef

and pork products not be limited to only
those products which are frozen after
processing. It specifically requested that
the table of approved substances be
amended, under the classification
“flavoring agents, protectors and
developers,” to eliminate reference to
freezing the meat product as a
requirement for phosphate addition.

This final rule will not limit the use of
phosphate to frozen products alone,
Phosphates will be permitted for use in
all meat and poultry products except
where otherwise prohibited by
regulation. The distinction between
frozen and other types of products is
therefore not relevant to the question of
use but to that of technical effect. For
frozen products, the tables specify that
flavor protection is a legitimate purpose;
for other products the purpose is to
decrease the amount of cooked out

*juices. At the time the flavor protection
entry for phosphates was first
promulgated, post-process freezing was
the primary condition for which flavor
protection was sought. It is now
apparent that post-process cooking is
another condition where the use of
phosphates will have the effect of
protecting flavor. Therefore, cooked
products have been added to this
portion of the regulation. In all
instances, products containing
phosphates will be properly labeled in
conformance with the requirements of
the Federal Meat Inspection Act or the
Poultry Products Inspection Act.

11. One comment suggested that a
limitation on the ultimate pH to which
meat can be adjusted by the addition of
sodium hydroxide be stated as part of
the regulation.

The Agency notes that in certain
instances it does specify pH limitations
as, for example, when a minimum pH is
necessary to inhibit microbial growth in
a sausage product. However, the Agency
is not aware of any special health
concern which would dictate the
establishment of a pH limitation in
products to which sodium hydroxide is
added. Furthermore, sodium hydroxide
is always added in combination with
phosphates. Natural variation in the
buffering capacity of different phosphate
preparations would greatly complicate
the establishment of an enforceable pH
limitation. In the absence of data
indicating a definite need for a pH
limitation, the Agency concludes that a
limitation on the ratio of sodium
hydroxide to phosphate, as discussed
above, is sufficient to assure the use of
sodium hydroxide in accordance with
good manufacturing practice.

12. One comment supported the
proposal and specifically requested
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approval of the use of phosphates in
corned beef and pastrami products. This
comment also cited the already
approved use of phosphates in turkey
pastrami as a serious economic
disadvantage to the beef pastrami
industry.

The Agency reiterates that it was the
intent of the proposal to permit the use
of approved phosphates in cured beef
products such as corned beef and
pastrami. This action should serve to
correct the confusing pattern of
approvals and lack of approvals which
currently exists for the use of
phosphates in cured meats. However, it
is not the intent of the proposal to
change the permitted levels of added
substances in these products. Thus, the
weight increase due to application of
curing solution is still 10 percent for
corned beef (9 CFR 319.100) and 20
percent for corned beef brisket (9 CFR
319.101). The Agency expects to adhere
to its current policy of not permitting
pastrami water-added.

13. One comment supported the
proposal and also addressed the issue of
phosphate consumption and
hyperkinesis in children. The comment
referred to the studies by Dr. Herta
Hafer of the University of Mainz, West
Germany in which a connection
between phosphate consumption and
hyperactivity in young children was
reported. The commenter expressed his
belief that the phosphate-hyperactivity
hypothesis is without scientific
foundation. The commaent cited a
scientific publication (Monatsschrifte
fir Kinderheilkunde, 128, 382-385,
(1980)) in which the authors, B, Walther,
E. Dieterich and J. Spranger, are
reported to have concluded that their
study "* * * yielded no proof that
disturbances in child behavior are
caused or sustained by phosphate taken
orally” (Commenter’s translation). The
commenter expressed his belief that this
lays to rest any concerns regulatory
authorities may have that phosphates
are in any way related to hyperkinesis
in children.

The Agency is aware that other
government agencies are involved in the
evaluation of the scientific data on a
possible link between phosphate
consumption and hyperactivity in
children. Representatives of FDA have
met with Dr. Hafer. Additionally, the
National Institutes of Health (NIH)
recently held a three-day conference on
the subject of hyperactivity. FSIS notes
that FDA has not taken steps to curb or
restrict the consumption of phosphates
in response to the reported connection
between phosphates and hyperactivity.
While this does not rule out the

possibility of future restrictions, if based
on sound behavioral toxicology data, the
Agency views the current status of
FDA's phosphate rulemaking along with
the FASEB safety evaluation cited in
item 2 above as sufficient reason to
proceed with promulgation of its own
final rule on phosphates in meat and
poultry products.

The Agency is also revising the cross-
references to § 318.7(c)(4) provisions
which appear elsewhere in the
regulations. Accordingly, §§ 319,140 and
319.180 are being revised, to the extent
necessary, to accurately reflect the
provisions of this regulation.

In addition, the Agency is clarifying
the percentage of sodium
tripolyphosphate used as a flavoring
agent in the chart in § 318.7 to reflect
that the percentage of sodium

Accordingly, the Federal meat
inspection regulations are amended as
follows:

PART 318—ENTRY INTO OFFICIAL
ESTABLISHMENTS: REINSPECTION
AND PREPARATION OF PRODUCTS

1. The authority citation for Parts 318
and 319 reads as follows:

Authority: 34 Stat. 1260, 79 Stat. 903, as
amended, 81 Stat. 584, 84 Stat. 91, 438: 21
U.S.C. 71 et seq., 601 et seq., 33 U.S.C, 1254.

2.In § 318.7(c)(4), in that portion of the
chart dealing with the class of substance
titled “Flavoring agents; protectors and
developers" the description of the
product substances, and amount is
revised, in part, to read as follows:

§ 318.7 Approval of substances for use in

tripolyphosphate is limited to 0.5 percent  the preparation of products.
in the total product. . * . . .
Therefore, this final rule promulgates s
the provisions of the proposal as (c) e
modified and described in the preamble, (4)
Class of sub: S ce Purpose Products Amount O
Favoring agents; Sodium tripoly- To help protect flavor.. “Fresh Beel,” * 0.5 percent of total product.
protectors and phosphate. “Beefl for Further
dovelopers. Bodm‘g" " “Cooked
Palties, Meat
Loaves, Meat
Toppings, and
similar products
derived from pork,
famb, veal, mutton,
and goat meat
whioh are cooked
or frozen after
processing.
Mhxures of sodit o do Do.
tripolyphosphate
and sodium
mataphosphate,
insoluble; and
sodium
polyphosphates,
glassy.

3. In §318.7(c)(4), in that portion of the chart dealing with the class of sub-
stance “Miscellaneous,” the description of the product in which the substance
“Sodium Hydroxide" may be used and in what amounts, is revised to read as

follows:
Class of sub Subst: Purpose Products Amount
- - . - - - -
Sodium hydroxid To o the Meat food products  May be used only in combina-
nt of * ining tion with phosphates in a
out juices. phosphates. ratio not 1o exceed one pan
m o four

4. In § 318.7(c)(4), that portion of the chart dealing with the class of substance
titled “Phosphates” is revised by removing the word phosphates and including the
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information under the “Class of substance” titled “Miscellaneous”, and amending
the description of the products and substances to read as follows:

Class of substance Substance Purpose Products Amount
Miscell Disodium phosp i do. Meat food products _5 percent of phosphate in
except where pickie at 10 percent pump
otherwise level; 0.5 percent of phos-
prohibited by the phate in product (only clear
Federal meat solution may be Injected
inspection into product),
regulations..
Maonosodium e O\ e do. Do.
phosphate.
Sodium do. do. Do.
metaphosphate,
insoluble,
Sodium IO i i St A0...... Do.
polyphosphate,
glassy.
Sodium . do. Do.
tripolyphosphate.
Sodium do. do, Do.
pyrophosphate.
Sodumacid 0 .. do...... do. Do.
pyrophosphate.
Dipotassium do. do. Do.
phasphaie.
Monopotassium do. do Do.
phosphate.
Potassium ceidlOuinnnn do. Do.
tripolyphosphate.
Potassium Y, | - . Do.
pyrophosphate,
. . . » . .

4. In § 318.7(c)(4), footnote 2 at the bottom of the table is amended to read
“Information as to the specific products for which use of this substance is ap-
proved may be obtained upon inquiry addressed to the Standards‘and Labeling
Division, Meat and Poultry Inspection Technical Services, Food Safety and Inspec-
tion Service, U.S. Department of Agriculture, Washington, DC 20250.”

PART 319—DEFINITIONS AND STANDARDS OF IDENTITY OR COMPOSITION

5. The fifth sentence in § 319.140 is revised. The remainder of the section
remains unchanged. The new sentence reads as follows:

§ 319.140 Sausage.

* * * Sausage may not contain phosphates except that phosphates listed in
§ 318.7(c)(4) of this subchapter may be used in cooked sausage. * * *

6. The fifth sentence in § 319.180(a) is revised. The remainder of the paragraph
remains unchanged. The new sentence reads as follows:

§319.180 Frankfurter, frank, furter, hotdog, wiener, vienna, bologna, garlic bologna,
knockwurst, and similar products.
(a) * * *. These sausage products may contain only phosphates approved under
Part 318 of this chapter.* * *
7. The sixth sentence in § 319.180(b) is revised. The remainder of the paragraph
remains unchanged. The new sentence reads as follows:

(b) * * *. These sausage products
may contain only phosphates approved
under Part 318 of this chapter. * * *,

- - A - -

8. The first sentence of § 319.15(a) is
amended by inserting the word
“phosphates” after “added water” and
before “binders.”

§319.15 Miscellaneous beef products.
(a) Chopped beef, ground beef * * *

shall not contain added water,
phosphates, binders or extenders.

- - - - - -

L
.

9. The first sentence of § 319.15(b) is
revised by inserting the word
“phosphates” after "added water" and
before “binders."”

- . * - *

(b) Hamburger * * * shall not contain
added water, phosphates, binders or
extenders.* * *.

* - * L *

Further, the pouliry products
inspection regulations are amended as
follows:
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PART 381—POULTRY PRODUCTS
INSPECTION REGULATIONS

1. The authority citation for part 381
reads as follows:

Authorlty: Section 14 of the Poultry
Products Inspection Act, as amended by the
Whaolesome Poultry Products Act (21 U.S.C.
451 et seq.); the Talmadge-Aiken Act of
September 28, 1962 (7 U.S.C. 450); and
subsection 21(b) of the Water Pollution
Control Act, as amended by Public Law 91-
224 and by other laws (33 U.S.C. 1171(b)).

2, Section 381.147(f)(3) of the Federal
Poultry products inspection regulations
(9 CFR 381.147(f)(3)) is revised to read as
follows: :

§ 381.147 Restrictions on the use of

(3) The substances specified in the
following table are acceptable for use in
the processing of poultry products
provided they are used within the limits
of the amounts stated and under other
conditions as prescribed by applicable
regulations.

- * - - *

3. In § 381.147(f)(3) in the portion of
the chart dealing with the class of
substance “Miscellaneous”, the
following information is added in the
appropriate column in alphabetical
order to read as follows:

Class of S

o Purpose Products Amount
. . . . . . .
Misceltaneous........ Sodium To decrease the Poultry food products  May be used only in combination with
hydroxid: of ked containing phosphate in a ratio not to exceed
out julces, phosphates, one part sodium hydroxide to four

parts phosphata,

4. In § 381.147(f)(3), that portion of the

including the information under the

substances in poultry products. chart dealing with the class of substance  "class of substance" titled
T Bt S titled “Phosphates” is revised by Miscellaneous,” and amending the
{F) 2% deleting the word phosphates and description of the products and
substances to read as follows:
Class of substance Substance Purpose Products Amount
Disodium phosph To d the Poultry food products except where otherwise prohibited 0.5 percent of total
amount of cooked by the poultry products inspoction regulations. product.
out juices.
> dium phosp do do. Do.
Sodium metaphosphate, insolub do do. Do
Sodk lyphosphate, glassy do do. Do.
e ety o o -
Sodium pyrophosp do do. Do.
Sodium acid pyrophosp do do. Do,
Dip phosphate do do Do.
Monopotkeslum phosphate. % do Po,
P’ tassium p Aoy r' do do. Do

Done at Washington, DC, on: February
26, 1982.
Donald L. Houston,
Administrator, Food Safety and Inspection
Service.
[FR Doc. 82-6761 Filed 3-11-82; 8:45 am)
BILLING CODE 3410-DM-M

e ———————————————————————————————
FEDERAL HOME LOAN BANK BOARD

12 CFR Parts 545, 555, 561 and 584
[No. 82-162]

Manufactured Home Loans

Dated: March 5, 1982,
AGENCY: Federal Home Loan Bank
Board.

ACTION: Final rule.

SUMMARY: The Federal Home Loan Bank
Board has amended the regulations for
federal savings and loan associations to
liberalize the manufactured home
lending rules. The amendments would
allow federal associations to become
more involved in this lending activity.

EFFECTIVE DATE: April 15, 1982.

FOR FURTHER INFORMATION CONTACT:
James C. Stewart ((202) 377-6457), Office

of General Counsel, Federal Home Loan
Bank Board, 1700 G Street NW.,
Washington, D.C. 20552.

SUPPLEMENTARY INFORMATION: By
Resolution No. 81-678 (November 12;
1981), the Federal Home Loan Bank
Board proposed to amend the
regulations governing mobile home
lending by federally-chartered savings
and loan associations to: (1) allow
associations to finance a broader range
of insurance premiums as part of a
mobile home loan; (2) eliminate the
Eercemagewf-assets limit on mobile
ome lending; (3) remove certain
restrictions on the purchase of interests
in out-of-territory mobile home loans;
and (4) effect certain terminology
changes (i.e. replacing the term “mobile
home” with the term “manufactured
home"). 46 FR 48341 (December 1, 1981).
The Board also solicited comment on
whether mobile home loans should be
covered by the requirement in Insurance
Regulation § 563.35(b) that insured
institutions give borrowers notice of
their right to freely select the provider of
insurance services in connection with
loans secured by owner-occupied
homes. 12 CFR 563.35(b) (1981).
Forty-two comments were received
from the public concerning the proposal,

including seventeen letters from thrift
institutions. Although the majority were

federal associations, several state-
chartered associations commented on
their mobile home lending experiences.
A significant number of comment letters
came from insurance companies and
insurance agencies, all of which strongly
favored the proposal. Favorable
comments also were offered by savings
and loan association trade groups. A
variety of mobile home trade groups
expressed their support for the proposal,
as did three individuals and a midwest
savings and loan service corporation
prominent in mobile home loan
servicing.

The greatest amount of comment was
devoted to the proposed elimination of
the restriction on insurance premium
financing in connection with mobile
home loans. Under current regulations,
federal associations are prohibited from
financing, as part of a mobile home loan,
insurance premiums other than three-
year premiums for vendors’ single-
interest coverage and physical damage
insurance. 12 CFR 545.7-6(e)(2)(iv)
(1981). As a result of this prohibition,
associations may not finance premiums
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for credit life and disability insurance.
Several commenters argued that this
restriction worked to the detriment of
mobile home buyers who desire credit
life coverage. One commenter submitted
that low- and middle-income buyers of
mobile homes are not being served
adequately by life insurance companies
and can only obtain necessary
insurance coverage through credit life
programs. It was also asserted that
associations may be more willing to
finance mobile homes when they have
the payment assurance provided by
credit life policies.

Many associations saw the
elimination of the premium financing
restriction as making mobile home loans
a more attractive investment because of
the commisions that would accrue to
associations placing credit life policies.
The ability to finance credit life
premiums would also allow federal
associations greater access to mobile
home loans originated by dealers. One
association noted that its dealer
business dropped when the premium
financing restriction was adopted in
1979. The dealers reportedly took their
business to lenders who could offer a
more comprehensive financing package.

A number of respondents offered their
views on whether the home-mortgage
restrictions on the offering of insurance
services should be applied to mobile
home loans. Under Insurance Regulation
§ 563.35(b), insured institutions are
required to give borrowers notice of
their right to freely select the provider of
insurance services in connection with
loans secured by an owner-occupied
home. 12 CFR 563.35(b). Manufactured
home loans are not covered by this rule.
Commenters had divided views on this
question. Three savings and loan
associations endorsed parity between
mobile home and real estate lending.
Two associations, an insurer, and
mobile home trade group opposed any
notice requirement for manufactured
home loans. It was contended that the
laws of many states guarantee
borrowers freedom to choose insurance
providers when credit life is required by
a lender. See, e.g., Cal. Ins. Code
§ 779.20 (West 1972); Haw. Rev. Stat. ch.
479 (1976). Opponents also suggested
that the § 563.35 requirements would
overlap with Regulation Z, 12 CFR Part
226 (1981). Under that Regulation, the
cost of a credit life or disability premium
must be included in the total finance
charge and reflected in the annual
percentage rate unless, /nter alia: (1)
Coverage is not required by the lender
and this fact is disclosed; and (2) the
customer signs an affirmative written
request for coverage after receiving the

disclosures. 12 CFR 226.4(a)(5) (1981);

Revised Regulation Z § 226.4(d)(1), 46 FR

20895 (April 7, 1981) (to become
mandatory on Oct. 2, 1982). Wiih regard
to insurance against loss or damage to
financed property, Regulation Z requires
inclusion of the premium in the finance
charge unless the customer is furnished
a statement that he or she may choose
the person through which the insurance
is to be obtained. 12 CFR 226.4(a)(6);
Revised Regulation Z at § 226.4(d)(2).
Accordingly and in much the same way
as § 563.35(b), Truth-in-Lending provides
borrowers with notice of their right to
freely select the types of insurance
coverage most commonly associated
with manufactured home lending. The
only instance in which a § 563.35(b)-type
notice would not be required under
Regulation Z would occur when credit
life or disability coverage is required. In
this case, however, the premium would
be included in the finance charge, at
least putting the consumer on notice that
his or her cost of credit will be
significantly higher at that association.
Upon consideration of these factors, the
Board has determined that extension of
the § 563.35(b) notice requirements to °
mobile home loans would not
significantly benefit consumers and,
therefore, has decided not to amend the
regulation. The decision not to extend
the notice requirement in no way affects
the substantive prohibition against tying
insurance services which applies to all
loans under § 563.35(d). :
Little comment was received
regarding the other parts of the
proposal. Associations favored deletion
of the 20%-of-assets limitation on
aggregate lending and the prohibition
against out-of-territory purchases from
non-federally insured institutions,
viewing these changes as allowing freer
access to the manufactured home
lending markets. Although commenters
generally saw no detrimental effects
from the proposed change in
terminology from mobile homes to
manufactured homes, there did seem to
be some confusion about what is meant
by the term “manufactured home". The
term includes both stationary and .
mobile units. Moreover, since it is illegal
to sell a manufactured home not meeting
the statutory standard under 42 U.S.C.
5409(a)(1), federal associations would
have little opportunity to finance a
mobile home which is not a
“manufactured home”. In their
comments, the U.S. League of Savings
Associations did point out several
additional places in which the term
“mobile home” is used in the
regulations. These references will be
changed to “manufactured homes".

Commenters made several additional
suggestions regarding mobile home
lending. First, clarification was sought
regarding the authority of federal
associations to make loans on the
security of combinations of
manufactured homes and lots. When the
Board proposed revisions to the mobile
home lending regulations in 1979, the
preamble to the proposal stated that
mobile homes permanently affixed to
the borrower's land should be treated as
real estate for lending purposes. 44 FR
26892 (May 8, 1979). In the preamble to
the final amendments, however, it was
stated that mobile homes could not be
considered realty if state law still
treated them as personalty. 44 FR 45117
(Aug. 1, 1979). The preamble further
provided that federal associations could
not purchase combination loans when
the mobile home was treated as
personalty under state law, even if the
loan was insured by VA or FHA, /d.

It has been noted that it is not always
possible to determine the exact status of
a mobile home under state law.
Manufactured homes are commonly
titled as personalty with state motor
vehicle departments. Once affixed to
realty, the unit may be treated as a real
estate improvement for tax purposes,
but may be treated as personalty for
other purposes.

The Board is of the view that the
inconsistency and imprecision in state
laws impedes the development of a
national manufactured home financing
system and that, at least for purposes of
determining the lending authority of
federally-chartered savings and loan
associations, a federal rule is warranted.
Accordingly, the Board has amended
§ 545.7-6 to provide a new subparagraph
(e)(3), treating various kinds of
combination loans.

The Board has determined that when
the wheels and axles are removed and
the manufactured home is permanently
affixed to a foundation on a lot owned
by the borrower (or to a leasehold as
described in 12 CFR 541.14), the
combination should be treated as
residential real estate. A loan by a
federal association secured by such a
combination may be made on the same
terms as other residential real property
loans. This treatment would apply
regardless of the characterization under
state law and regardless of whether a
personalty lien is taken against the
manufactured home as a precautionary
measure. (See new § 545.7-6(e)(3)(i)).

Loans secured by mobile home lots
and unaffixed mobile homes present a
different problem. It is the Board's view
generally that the lack of fixture
prevents these combinations from being
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treated wholly as real estate. The Board
recognizes, however, that it may not be
possible for the borrower to
permanently affix the mobile home in all
instances. The costs of adding a
foundation may be prohibitive for the
purchaser of a used mobile home which
has not been affixed by the previous
owner. An unaffixed mobile home may
also be desirable because it is less
expensive,

The VA and FHA combination-loan
programs do not draw a distinction
between affixed and unaffixed mobile
homes. The loan amounts for either type
of loan are calculated according to the
same formulae. See 24 CFR 201.1504(a);
38 CFR 36.4204(d) (1981). It is the Board's
view that, under existing statutory
manufactured home lending authority,
federal associations may make loans on
VA-guaranteed or FHA=insured
unaffixed combination loans on the
terms specified by the appropriate
agencies. (See § 545.7-b{e)(3)(iii)). For
non-insured or non-guaranteed loans,
investments in loans secured by
combinations of lots and unaffixed
manufactured homes will be governed
by new subparagraph (e)(3)(ii) which
will allow loan amounts equivalent to
75% of the appraised value of the lot and
90% of the buyer’s total costs of the
manufactured home; these limits accord
with the lending limits on [improved)
building lot real estate loans and
manufactured home loans.

It was also pointed out that there is a
potential ambiguity in the manufactured
home regulations regarding adjustable
loans. Under 12 CFR 545.7-6(e)(2)(ii), a
federal association may invest in
variable rate manufactured home loans
if the “loan complies with one of the
mortgage plans authorized under
§§ 545.6-2(a)(4)(i), 545.6-4, 545.6-4a or
545.8-4b". The use of the term “loan”
raises questions as to whether
investment in variable rate installment
sales contracts is permitted. The Board
therefore has changed subparagraph
(e)(2)(ii) to refer to “manufactured home
chattel paper"”, now defined to include
both loans and credit sales. A federal
associatipn may not purchase adjustable
manufactured home installment sales
contracts unless the required disclosures
have been given to the debtor, The
notices required by § § 545.6-2(a)(4)(i),
545.6-4, 545.64a, and 545.6-4b may be
modified to reflect credit sale
terminology (e.g. use of “annual
percentage rate" for interest rate,
“amount financed” for loan balance, and
“installment sales contract" for loan).

Finally, the Board was urged to
increase the maximum loan term for
manufactured home loans from 20 years

to 25 years. Commenters cited longer
loan terms available under federal
guaranty programs as justification;
however, 25-year loan terms are
available only for insured and
guaranteed loans secured by double-
wide units and a lot. 12 U.S.C. 1703(b);
37 U.S.C. 1819(d). Since, with fixture,
such a loan could be treated as a real
estate loan under the Board's
interpretation, these loans could be
made with maturities greater than 25
years, and there does not appear to be
cause for amending the current rule.

The Board is taking this opportunity to
amend certain of its regulations to
reflect the expanded consumer lending
authority available to federal
associations. First, the Board has
deleted paragraph (b) of Board Ruling
§ 555.5 (12 CFR 555.5(b)) which
prohibited federal associations from
making unsecured advances to pay
premiums on life insurance policies
assigned to the association in
connection with real estate loans. This
ruling was adopted in 1959 as a
precaution to associations that, although
permitted to make advances to prevent
lapses in assigned policies, federal
associations could not use this implied
power to generally finance insurance
premiums. 24 FR 9415 (Nov. 24, 1959).
The consumer lending authority
bestowed on federal associations in the
Depository Institutions Deregulation and
Monetary Control Act empowers
associations to make such advances. If
added to the balance of a mortgage,
however, the advances still would be
limited by loan-to-value requirements.
See 12 CFR 545.8-3(a).

The Board also has amended Federal
Regulation § 545.7-9 governing the
ability of associations to make loans
secured by other loans. Reflecting the
traditionally limited lending authority of
federal associations, the regulation only
allowed loans on the security of secured
loans. To accommodate the new
consumer lending authority, the secured
loan restriction has been dropped. In
addition, reference is added in § 545.7-
6(e) to § 545.6-4b, a recent provision
authorizing graduated payment
adjustable mortgage loans, as applicable
to manufactured home lending and to
§ 545.6-2(a)(4)(i), the balloon mortgage
authority. Finally, the term “mobile
home chattel paper" in 12 CFR 545.7-
6(a)(2) has been amended to include
installment sales contracts as well as
loans; the language was dropped
inadvertently during an earlier
amendment of the section.

Accordingly, the Federal Home Loan
Bank Board hereby amends Parts 545
and 555, Subchapter C, Part 561,

Subchapter D, and Part 584, Subchapter
F, Chapter V of Title 12, Code of Federal
Regulations, as set forth below.

SUBCHAPTER C—FEDERAL SAVINGS AND
LOAN SYSTEM

PART 545—0OPERATIONS

1. Amend § 545.7-6 by: amending
paragraphs (a) (1) and (2), paragraph (b)
and paragraphs (e)(2) (iii) and (iv)
thereto; redesignating paragraph (e)(3)
thereof as (e)(4), and amending new
(e)(4) by removing the phrase “shall be
an institution whose accounts or
deposits are insured by a Federal
agency or a service corporation thereof
and the seller”; adding a new paragraph
(e)(3) thereto; and removing the phrase
“mobile homes(s)” wherever it appears
in § 545.7-6 and replacing it with the
phrase “manufactured home(s)"; to read
as follows:

§545.7-6 Manufactured home financing.

(a) Definitions used in this Part—

(1) “Manufactured home" shall have
the same definition as that contained in
the National Manufactured Home
Construction and Safety Standards Act,
42 U.S.C. 5402(6).

(2) “Manufactured home chattel
paper”—a document evidencing an
installment sales contract or a loan or
interest in a loan secured by a lien on
one or more manufactured homes and
equipment installed or to be installed
therein.

* * - - »

(b) General investment authority. An
association may invest in manufactured
home chattel paper and interests therein
without limitation as to percentage of
assets.

- * - * -

(e) Retail financing.

(2) Conventional loans. * * *

- L L * -

(iii) the manufactured home chattel
paper is payable within 20 years, in
monthly payments which are
substantially equal except to the extent
that the financing complies with one of
the mortgage plans authorized pursuant
to §§ 545.6-2(a)(4)(i), 545.6-4, 545.6-4a or
545.6—4b of this Part; and

(iv) the financed amount (excluding
time-price differential or interest,
however computed) does not exceed (a)
90 percent of buyer's total costs,
including freight, itemized set-up
charges, sales or other taxes, filing and
recording fees imposed by law and
premiums for related insurance, or (5) 80
percent of the appraised market value or
other generally accepted valuation of
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the manufactured home in the case of a
used manufactured home plus sales and
other taxes, filing and recording fees
imposed by law, premiums for related
insurance, and freight and itemized set-
up charges, if any.

- * * * -

(3) Combination loans. An association
may invest in manufactured home
chattel paper secured by combinations
of manufactured homes and lots on the
following terms:

(i) Affixed manufactured homes. 1f the
wheels and axles have been removed
and the manufactured home is
permanently affixed to a foundation, a
loan secured by a combination of
manufactured home and lot on which it
sits may be treated as a residential real
estate loan under § 545.6-2 of this
Subchapter.

(ii) Unaffixed manufactured homes. If
the manufactured home is not affixed in
the manner described in subparagraph
(e)(3)(i) of this section, an association
may make a loan secured by a
combination of manufactured home and
lot on which it is or is to be located if
the financing complies with the
requirements of subparagraphs (e)(2)(i),
(ii) and (iii) and the loan-to-value ratio
does not exceed 75% of the appraised
value of the lot and lot improvements
and 90% of the buyer's total costs of the
manufactured home (or valuation of
used manufactured home) as defined in
subparagraph (e)(2)(iv).

(iii) Insured and guaranteed loans.
Notwithstanding the other provisions of
this subparagraph, an association may
invest in a combination manufactured
home and lot chattel paper that is
insured or guaranteed as defined in
§§ 541.10 or 541.13 of this Subchapter, or
that has a commitment for such
insurance or guarantee.

* * * * *

§ 545.7-9 [Amended]

2. Amend § 545.7-9 by revising the
parenthetical phrase to read “(secured
by assignment of loans)".

§ 545.9-1 [Amended]

3. Amend paragraph (c)(1)(i) of
§ 545.9-1 by deleting the phrase “mobile
homes" and replacing it with the phrase
“manufactured homes.".

§ 555.5-1 [Amended]

4. Amend § 555.5 by deleting
paragraph (b) thereof.

SUBCHAPTER D—FEDERAL SAVINGS AND
LOAN INSURANCE CORPORATION

PART 561—DEFINITIONS

PART 563—OPERATIONS
§561.15 [Amended]

§563.43 [Amended]

5. Amend paragraphs (i), (j), & (k) of
§ 561.15 and paragraph (b)(1)(iii) of
§ 563.43 by deleting the phrase “mobile
home" wherever it appears and
substituting the phrase “manufactured
home".

SUBCHAPTER F—SAVINGS AND LOAN
HOLDING COMPANIES

PART 584—REGULATED ACTIVITIES

§584.2-1 [Amended]

6. Amend paragraph (b)(1)(ii) of
§ 584.2-1 by deleting the phrase "mobile
home" and replacing it with the phrase
“manufactured home".
(Home Owners' Loan Actsection 5(c), 12
U.S.C. 1464(c), as amended by Depository
Institutions Deregulation and Monetary
Control Act section 401, 94 Stat. 153; National
Housing Act section 401-403 & 408, 12 U.S.C.
1724-1726, 1730 & 1730a; Reorg. Plan No. 3 of
1947, 3 CFR 1071 (1943-1948 Comp.))

By the Federal Home Loan Bank Board.
J.J. Finn,
Secretary.
[FR Doc. 82-6824 Filed 3-11-82 8:45 am]
BILLING CODE 6720-01-M

12 CFR Part 576
[No. 82-160]

Amendment of Regulations Regarding
Charter Conversions for Supervisory
Purposes

Dated: March 5, 1982,
AGENCY: Federal Home Loan Bank
Board.

ACTION: Final rule.

sumMMARY: The Federal Home Loan Bank
Board (“Board") has amended its
regulations concerning conversions of
state-chartered mutual savings banks to
federal charter and conversions of
federal mutual associations to state-
chartered mutual institutions. These
amendments clarify the Board's
authority to waive or deem inapplicable
certain regulatory requirements in
connection with such conversions that
are undertaken for supervisory reasons.
EFFECTIVE DATE: March 5, 1982.

FOR FURTHER INFORMATION CONTACT:
James J. McCarthy, Office of General
Counsel, Federal Home Loan Bank

Board, 1700 G Street NW., Washington,
D.C. 20552 ((202) 377-8455).

SUPPLEMENTARY INFORMATION: Board
regulations regarding mergers,
consolidations, purchases of assets and
combinations involving federal
associations or institutions the accounts
of which are insured by the Federal
Savings and Loan Insurance
Corporation contain specific exceptions
that permit the Board to waive or deem
inapplicable certain procedural
requirements in connection with
transactions that are instituted for
supervisory reasons (12 CFR 546.2(d)(2),
563.22(d) and 46 FR 30488 (1981) (to be
codified as 12 CFR 552.13(h)(6))).
However, as current economic
conditions have required a significant
increase in corporate reorganizations of
financial institutions, an increasing
number of combinations have also
involved charter conversions. Therefore,
the Board has determined to amend its
regulations to provide for waivers of
certain procedural requirements
applicable to charter conversions where
the conversion occurs in connection
with a transaction instituted for
supervisory reasons. The Board has
amended § 546.5 of the Rules and
Regulations for the Federal Savings and
Loan System (12 CFR 546,5) to provide
for waiver of any requirement of that
section in connection with conversions
that are authorized for supervisory
reasons, The Board has also amended

§ 576.1 of the Regulations for Federal
Mutual Savings Banks (12 CFR 576.1) to
provide for waiver of normal procedural
requirements for federal mutual savings
bank conversions that are authorized for
supervisory reasons.

The Board finds that observance of
the notice and comment period of 12
CFR 508.12 and 5 U.S.C. 553(b) and the
30-day delay of effective date of 12 CFR
508.14 and 5 U.S.C. 553(d) are
unnecessary because it is in the public
interest for the Board to be able to
exercise maximum flexibility in
resolving supervisory cases.

Accordingly, the Board hereby
amends Part 546, Subchapter C, and Part
576, Subchapter E, Chapter V of Title 12,
Code of Federal Regulations as set forth
below.

SUBCHAPTER C—RULES AND

REGULATIONS FOR FEDERAL SAVINGS
AND LOAN SYSTEM

PART 546—MERGER, DISSOLUTION,
REORGANIZATION, AND
CONVERSION

1. Amend § 546.5 by adding new
paragraph (f) to read as follows:
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§546.5 Conversion from Federal mutual to
State-charter mutual.

* Ll . - *

(f) The Board may waive or deem
inapplicable any provision of this
section in order to facilitate a
conversion that is authorized by the
Board for supervisory reasons.

SUBCHAPTER E—~RULES AND
REGULATIONS FOR FEDERAL MUTUAL
SAVINGS BANKS

PART 576—APPLICATION, ISSUANCE
OF CHARTER AND BYLAWS,
ORGANIZATION

2. Amend paragraph (d) of § 576.1 by
designating the existing text as
paragraph (d)(1) and adding a new
paragraph (d)(2), to read as follows:

§676.1 Application for conversion to
Federal charter.

* - * * .

(d) Procedure on applications. * * *

* - - * »

(2) Supervisory exception. This
paragraph (d) does not apply to
conversions authorized by the Board for
supervisory reasons.

* - * * *
(Sec. 5, 48 Stat. 132, as amended by title IV,
§ 408, Pub. L, 96-221, 94 Stat, 160 (12 U.S.C. '
1464); Secs. 402, 403, 407, 48 Stat. 1256, 1257,
1260, as amended (12 U.S.C. 1725, 1726, 1730);
Reorg. Plan No. 3 of 1947, 12 FR 4981, 3 CFR
1943-48 Comp., p. 1071)

By the Federal Home Loan Bank Board.
J. J. Finn,
Secrelary.
|FR Doc. 82-6823 Filed 3-11-82; 8:45 am|
BILLING CODE 6720-01-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 211 ~
[Release No. SAB-44]

Staff Accounting Bulletin No. 44

AGENCY: Securities and Exchange
Commission.

ACTION: Publication of staff accounting
bulletin.

SUMMARY: The interpretations in this
staff accounting bulletin indicate the
staff’s views on certain matters involved
in the implementation of Accounting
Series Release No. 302, Separate
Financial Statements Required by
Regulation S-X. It also deletes certain
topics published in Staff Accounting
Bulletin No. 40, the codification of Staff
Accounting Bulletin Nos. 1-38, which are
no longer relevant because of
amendments to the proxy rules and to

Regulation S-X which covers form and
content of financial statements filed
with the Commission.

EFFECTIVE DATE: March 3, 1982,

FOR FURTHER INFORMATION CONTACT:
Marc D. Oken (202-272-2130) or John W.
Albert (202-272-2133), Office of the
Chief Accountant, Securities and
Exchange Commission, 500 North
Capitol Street, Washington, D.C. 20549.
SUPPLEMENTARY INFORMATION: The
statements in Staff Accounting Bulletins
are not rules or interpretations of the
Commission nor are they published as
bearing the Commission’s official
approval, They represent interpretations
and practices followed by the Division
of Corporation Finance and the Office of
the Chief Accountant in administering
the disclosure requirements of the
Federal securities laws.

George A. Fitzsimmons,

Secretary.

March 3, 1982,

Staff Accounting Bulletin No. 44

The staff hereby deletes topics 1-B, 6~
B and 6-C of Staff Accounting Bulletin
No. 40. Topics 1-B and 6-B relate to the
financial statement requirements for
parent company only and for
consolidated subsidiaries engaged in
diverse financial-type activities which
were amended by Accounting Series
Release No. 302. Topic 6-C relates to the
requirements for disclosures of certain
relationships with independent
accountants which were eliminated by
Accounting Series Release No. 304. In
addition, Topic 6-K is expanded to
provide the staff’s interpretation of
certain matters involved in the
implementation of the requirements of
Accounting Series Release No. 302.

Topic 6: Interpretations of Accounting
Series Releases

* - * * *

K. Accounting Series Release No. 302—
Separate Financial Statements Required
by Regulation S-X

* - * - -

2. Parent Company Financial
Information.

a. Computation of Restricted Net
Assets of Subsidiaries.
Facis

The revised rules for parent company
disclosures adopted in Accounting
Series Release No. 302 require, in certain
circumstances, (1) footnote disclosure in
the consolidated financial statements
about the nature and amount of
significant restrictions on the ability of
subsidiaries to transfer funds to the
parent through intercompany loans,

advances or cash dividends [Rule 4-
08(e)(3)], and (2) the presentation of
condensed parent company financial
information and other data in a schedule
(Rule 12-04). To determine which
disclosures, if any, are required, a
registrant must compute its
proportionate share of the nets assets of
its consolidated and unconsolidated
subsidiary companies as of the end of
the most recent fiscal year which are
restricted as to transfer to the parent
company because the consent of a third
party (a lender, regulatory agency,
foreign government, etc.) is required. If
the registrant's proportionate share of
the restricted net assets of consolidated
subsidiaries exceeds,25% of the
registrant's consolidated net assets, both
the footnote and schedule information
are required. If the amount of such
restrictions is less than 25%, but the sum
of these restrictions plus the amount of
the registrant's proportionate share of
restricted net assets of unconsolidated
subsidiaries plus the registrant's equity
in the undistributed earnings of 50% or
less owned persons (investees)
accounted for by the equity method
exceed 25% of consolidated net assets,
the footnote disclosure is required.

Question 1

How are restricted net assets of
subsidiaries computed?

Interpretative Response

The calculation of restricted net
assets requires an evaluation of each
subsidiary to identify any circumstances
where third parties may limit the
subsidiary's ability to loan, advance or
dividend funds to the parent. This
evaluation normally comprises a review
of loan agreements, statutory and
regulatory requirements, etc,, to
determine the dollar amount of each
subsidiary’s restrictions. The related
amount of the subsidiary’s net assets
designated as restricted, however,
should not exceed the amount of the
subsidiary’s net assets included in
consolidated net assets, since parent
company disclosures are triggered when
a significant amount of consol/idated net
assets are restricted. The amount of
each subsidiary's net assets included in
consolidated net assets is determined by
allocating (pushing down) to each
subsidiary any related consolidation
adjustments such as intercompany
balances, intercompany profits, and
differences between fair value and
historical cost arising from a business
combination accounted for as a
purchase. This amount is referred to as
the subsidiary's adjusted net assets. If
the subsidiary’'s adjusted net assets are
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less than the amount of its restrictions
because the push down of consolidating
adjustments reduced its net assets, the
subsidiary’s adjusted net assets is the
amount of the subsidiary's restricted net
assels used in the tests,

Registrants with numerous
subsidiaries and investees may wish to
develop approaches to facilitate the
determination of its parent company
disclosure requirements. For example, if
the parent company's adjusted net
assets (excluding any interest in its
subsidiaries) exceed 75% of
consolidated net assets, or if the total of
all of the registrant’s consolidated and
unconsolidated subsidiaries’ restrictions
and its equity in investees' earnings is
less than 25% of consolidated net assets,
then the allocation of consolidating
adjustments to the subsidiaries to
determine the amount of their adjusted
net assets would not be necessary since
no parent company disclosures would
be required.

Question 2
If a registrant makes a decision that it
will permanently reinvest the .

undistributed earnings of a subsidiary,
and thus does not provide for income
taxes thereon because it meets the
criteria set forth in APB Opinion No. 23,
is there considered to be a restriction for
purposes of the test?

Interpretative Response

No. The rules require that only third
party restrictions be considered.
Restrictions on subsidiary net assets
imposed by management are not
included.

b. Application of Tests for Parent
Company Disclosures.
Facts

The balance sheet of the registrant’s
100%-owned subsidiary at the most

recent fiscal year-end is summarized as
follows:

Current assets $120
Noncurrent assets 45
Sibtntal 165
Current fiabilities ! 30
Long-term debt 80
Sob 90
C 1 stock 25
R eaming 50
Sub 75
Total - 166

Net assets of the subsidiary are $75.
Assume there are no consolidating
adjustments to be allocated to the
subsidiary. Restrictive covenants of the

subsidiary’s debt agreements provide

that:

—Net assets, excluding intercompany
loans, cannot be less than $35

—60% of accumulated earnings must be
maintained

Question

What is the amount of the
subsidiary's restricted net assets?

Interpretive Response
ed
Restriction E.‘s’"'p"' Ttions
Net assels: cumently $75, cannot be less
than $35; theref $35
Dividends: 60% of accumulated eamings
($50) cannot be paid out; therefore.......... 30

Restricted net assets for purposes of the
test are $35. The maximum amount that
can be loaned or advanced to the parent
without violating the net asset covenant
is $40 ($75-35). Alternatively, the
subsidiary could pay a dividend of up to
$20 ($50-30) without violating the
dividend covenant, and loan or advance
up to $20, without violating the net asset
provision.

Facts

The registrant has one 100%-owned
subsidiary. The balance sheet of the
subsidiary at the latest fiscal year-end is
summarized as follows:

Current assets $75
N assels 90
Subtotal 165
Current fiabilith 23
v R

Long-term debt 57
Red bie p d stock 10
C stock 30
R d g 45
Sub 75
—

Total 165

Assume that the registrant's
consolidated net assets are $130 and
there are no consolidating adjustments
to be allocated to the subsidiary. The
subsidiary's net assets are $75. The
subsidiary’s noncurrént assets are
comprised of $40 in operating plant and
equipment used in the subsidiary's
business and a $50 investment in a 30%
investee. The subsidiary's equity in this
investee's undistributed earnings is $18.
Restrictive covenants of the subsidiary's
debt agreements are as follows:

1. Net assets, excluding intercompany
balances, cannot be less than $20.

2. 80% of accumulated earnings must
be reinvested in the subsidiary.

3. Current ratio of 2:1 must be
maintained.

Question

Are parent company footnote or
schedule disclosures required?

Interpretive Response

Only the parent company footnote
disclosures are required. The
subsidiary's restricted net assets are
computed as follows:

Computed

Restriction restrictions

@ Net assets: currently $75, cannot be less
than $20; therefore $20

:
g
1
g
:
8

©® Cuent ratio: must be al least 2:1 ($46
current assets must be maintained since
current liabilities are $23 at fiscal year-end)
g 45

Restricted net assets for purposes of the
test are $20. The amount computed from
the dividend restriction ($36) and the
current ratio requirement ($46) are not
used because net assets may be
transferred by the subsidiary up to the
limitation imposed by the requirement to
maintain net assets of at least $20,
without violating the other restrictions.
For example, a transfer to the parent of
up to $55 of net assets could be
accomplished by a combination of
dividends of current assets of $9 ($45-
36), and loans or advances of current
assets of up to $20 and noncurrent
assets of up to $26.

Parent company footnote disclosures
are required in this example since the
restricted net assets of the subsidiary
and the registrant's equity in the
earnings of its 100%-owned subsidiary's
investee exceed 25% of consolidated net
assets [($20+18)/$130=29%]. The
parent company schedule information is
not required since the restricted net
assets of the subsidiary are only 15% of
consolidated net assets ($20/$130=15%).

Although the subsidiary's nencurrent
assets are not in a form which is readily
transferable to the parent company, the
illiquid nature of the assets is not
relevant for purposes of the parent
company tests. The objective of the tests
is to require parent company disclosures
when the parent company does not have
control of its subsidiaries’ funds because
it does not have unrestricted access to
their net assets. The tests trigger parent
company disclosures only when there
are significant third party restrictions on
transfers by subsidiaries of net assets
and the subsidiaries' net assets
comprise a significant portion of
consolidated net assets. Practical
limitations, other than third party
restrictions on transferability at the
measurement date (most recent fiscal
year-end), such as subsidiary illiquidity,
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are not considered in computing
restricted net assets. However, the
potential effect of any limitations other
than those imposed by third parties
should be considered for inclusion in
Management's Discussion and Analysis
of liquidity.

Facts
Net
assels
Subsidiary A $(500)
Subsidiary B 2,000
C ' d 3,700

Subsidiaries A and B are 100% owned
by the registrant. Assume there are no
consolidating adjustments to be
allocated to the subsidiaries. Subsidiary
A has restrictions amounting to $200.
Subsidiary B's restrictions are $1,000.

Question

What parent company disclosures are
required for the registrant?

Interpretive Response

Since subsidiary A has an excess of
liabilities over assets, it has no
restricted net assets for purposes of the
test. However, both parent company
footnote and schedule disclosures are
required, since the restricted net assets
of subsidiary B exceed 25% of
consolidated net assets ($1,000/
3,700=27%).

Facts
Net
assets
Subsidiary A $850
Subsidiary B 300
Consolidated, 3,700

The registrant owns 80% of subsidiary
A. Subsidiary A owns 100% of
subsidiary B. Assume there are no
consolidating adjustments to be
allocated to the subsidiaries, A may not
pay any dividends or make any affiliate
loans or advances. B has no restrictions.
A’s net assets of $850 do not include its
investment in B.

Question

Are parent company footnote or
schedule disclosures required for this
registrant?

Interpretive Response .

No. All of the registrant's share o
subsidiary A's net assets ($680) are
restricted. Although B may pay
dividends and loan or advance funds to
A, the parent’s access to B's funds
through A is restricted. However, since
there are no limitations on B's ability to
loan or advance funds to the parent,
none of the parent’s share of B's net

assets are restricted. Since A’s restricted
net assets are less than 25% of
consolidated net assets ($680/
3,700=18%), no parent company
disclosures are required.

Facts

The consolidating balance sheet of the
registrant at the lateet fiscal year-end is
summarized as follows:

Registrant | Subsidiary | Consokdating | o d

Current assets $800 $700 $1,600
30% Investment in affiliate 175 175
In in subsidiary a50 o ] P A
Other assets 625 300 {100) 825
Total 1,950 1,000 {450) 2,500
Current liabifities 600 400 1,000
N it liabilities 375 150 526
R pr d stock 275 275
C 1 stock 110 1 (8] 110
Paid-in capital 290 49 (49) 290
Retained aarnings 300 400 (400) 300
Total 700 450 (450) 700
Grand Total 1,950 1,000 (450) 2,500

The acquisition of the 100%-owned
subsidiary was consummated on the last
day of the most recent fiscal year.
Immediately preceding the acquisition,
the registrant had net assets of $700,
which included its equity in the
undistributed earnings of its 30%
investee of $75. Inmediately after
acquiring the subsidiary’s net assets,
which had an historical cost of $450 and
a fair value of $350, the registrant's net
assets were still $700 since debt and
preferred stock totaling $350 were
issued in the purchase. The subsidiary
has debt covenants which permit
dividends, loans or advances, to the
extent, if any, that net assets exceed an
amount which is determined by the sum
of $100 plus 75% of the subsidiary's
accummulated earnings.

Question

What is the amount of the
subsidiary’s restricted net assets? Are
parent company footnote or schedule
disclosures required?

Interpretive Response

Restricted net assets for purposes of
the test are $350, and both the parent
company footnote and schedule
disclosures are required.

The amount of the subsidiary's
restrictions at year-end is $400
[$100+ (75% X $400)]. The subsidiary's
adjusted net assets after the push down
of the consolidation entry to the
subsidiary to record the noncurrent
assets acquired at their fair value is $350
($450—$100). Since the subsidairy's
adjusted net assets ($350) are less than
the amount of its restrictions ($400),
restricted net assets are $350. The
computed percentages applicable to
each of the disclosure tests is in excess

of 25%. Therefore, both parent company
footnote and schedule information are
required. The percentage applicable to
the footnote disclosure test is 61%
[($75+-850)/$700]. The computed
percentage for the schedule disclosure is
50% ($350/$700).

3. Undistributed Earnings of 50% or
Less Owned Persons

Facts

Rule 4-08(e)(2) of Regulation S-X
requires footnote disclosure of the
amount of consolidated retained
earnings which represents undistributed
earnings of 50% or less owned persons
(investee) accounted for by the equity
method. The test adopted in ASR 302 to
trigger disclosures about the registrant's
restricted net assets [Rule 4-08(e)(3)]
includes the parent's equity in the
undistributed earnings of investees.

Question

Is the amount required for footnote
disclosure the same as the amount
included in the test to determine
disclosures about restrictions?

Interpretive Response

Yes. The amount used in the test in
Rule 4-08(e)(3) should be the same as
the amount required to be disclosed by
Rule 4-08(e)(2). This is the portion of the
registrant's consolidated retained
earnings which represents the
undistributed earnings of an investee
since the date(s) of acquisition, It is
computed by determining the
registrant's cumulative equity in the
investee's earnings, adjusted by any
dividends received, related goodwill
amortized, and any related income taxes
provided.
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4. Application of Significant
Subsidiary Test to Investees and
Unconsolidated Subsidiaries.

a. Separate Financial Statement
Requirements.

Facls

Rule 3-09 of Regulation S-X requires
the presentation of separate financial
statements of unconsolidated
subsidiaries and of 50% or less owned
persons (investee) accounted for by the
equity method either by the registrant or
by a subsidiary of the registrant in
filings with the Commission if any of the
tests of a significant subsidiary are met
at a 20% level.

Question 1

Are the requirements for separate
financial statements also applicable to
an investee accounted for by the equity
method by an investee of the registrant?

Interpretive Response

Yes. Rule 3-09 is intended to apply to
all investees which are material to the
financial position or results of
operations of the registrant, regardless
of whether the investee is held by the
registrant, a subsidiary or another
investee. Separate financial statements
should be provided for any lower tier
investee where such an entity is
significant to the registrant’s
consolidated financial statements.

Question 2

How is the significant subsidiary test
applied to the lower tier investee in the
situation described in Question 17

Interpretive Response

Since the disclosures provided by
separate financial statements of an
investee are considered necessary to
evaluate the overall financial condition
of the registrant, the significant
subsidiary test is computed based on the
materiality of the lower tier investee to
the registrant consolidated. An example
of the application of the assets test of
the significant subsidiary rules to such
an investee situation will illustrate the
materiality measurement. A registrant
with total consolidated assets of $5,000
owns 50% of Investee' A, whose total
assets are $3,800. Investee A has a 45%
investment in Investee B, whose total
assets are $4,800. There are no
intercompany eliminations. Separate
financial statements are required for
Investee A, and they are required for
Investee B because the registrant’s share
of B's total assets exceeds 20% of
consolidated assets
[(50% X 45% X $4,800)/$5,000=22%).

b. Summarized Financial Statement
Requirements,

Facts

Rule 4-08(g) of Regulation S-X
requires summarized financial
information about unconsolidated
subsidiaries and 50% or less owned
persons (investee) to be included in the
footnotes to the financial statements if,
in the aggregate, they meet the tests of a
significant subsidiary set forth in Rule
1-02(v).

Question 1

Must a registrant which includes
separate financial statements or
condensed financial statements for
unconsolidated subsidiaries or investees
in its annual report to shareholders also
include in such report the summarized
financial information for these entities
pursuant to Rule 4-08(g)?

Interpretive Response

No. The purpose of the summarized
information is to provide minimum
standards of disclosure when the impact
of such entities on the consolidated
financial statements is significant. If the
registrant furnishes more information in
the annual report than is required by
these minimum disclosure standards,

such as condensed financial information

or separate audited financial
statements, the summarized data can be
excluded. The Commission's rules are
not intended to conflict with the
provisions of APB Opinion No. 18, par.
20 (c) and (d), which provide that either
separate financial statements of '
investees be presented with the
financial statements of the reporting
entity or that summarized information
be included in the reporting entity’s
financial statement footnotes.

Question 2

Can summarized information be
omitted for individual entities as long as
the aggregate information for the
omitted entity(s) does not exceed 10%
under any of the significance tests of
Rule 1-02(v)?

Interpretive Response

The 10% measurement level of the
significant subsidiary rule was not
intended to establish a materiality
criteria for omission, and the arbitrary
exclusion of summarized information for
selected entities up to a 10% level is not
appropriate. Rule 4-08(g) requires that
the summarized information be included
for all unconsolidated subsidiaries and
investees. However, the staff recognizes
that exclusion of the summarized
information for certain entities is
appropriate in some circumstances
where it is impracticable to accumulate
such information and the summarized

information to be excluded is de
minimis,

[FR Doc. 82-8813 Filed 3-11-82; 6:45 am)
BILLING CODE 8010-01-M

17 CFR Part 241
[Release No. 34-18532]

Analysis of Results of 1981 Proxy
Statement Disclosure Monitoring
Program

AGENCY: Securities and Exchange
Commission.

ACTION: Interpretation of rules.

SUMMARY: The Securities and Exchange
Commission today authorized issuance
of a release analyzing the results of its
1981 proxy statement disclosure
monitoring program and discussing
proxy disclosure trends in the areas
monitoring since 1979.

FOR FURTHER INFORMATION CONTACT:
Gregory H. Mathews, (202) 272-2589,
Office of Disclosure Policy, Division of
Corporation Finance, Securities and
Exchange Commission, Washington,
D.C. 20549.

SUPPLEMENTARY INFORMATION: In
December 1978, the Commission
amended its proxy rules in order to
improve the information available to
shareholders with respect to: (1) the
existence of certain economic or
personal relationships between
directors or nominees and the issuer or
its management (“6(b) relationship);*
(2) the existence and functioning of the
audit, compensation and nominating
committees of the board of directors; (3)
attendance at board and committee
meetings; (4) compensation paid for
board or committee service; and (5)
director resignations.

In order to monitor operation of the
new rules and the nature of resulting
disclosures, the Division of Corporation
Finance, in conjunction with the
Directorate of Economic and Policy
Analysis, instituted a three year

!} Generally, Item 6(b) of Schedule 14A requires
disclosure of whether each nominee or director is:
(1) A former officer or employee; (2) a relative of an
executive officer; (3) an officer, director, employee
or 1 percent equity owner of an entity that is a
significant creditor, supplier or customer of the
issuer as defined in the item; (4) a member or
employee of a law firm retained by the issuer; (5) a
director, partner, officer or employee of an
investment banking firm performing services for the
issuer other than as a participating underwriter in a
syndicate; or (6) a control person of the issuer {other
than solely as a director of the issuer).

In February 1981, the Commission proposed
amendments to Item 6{b), as well as other items of
the proxy rules. These amendments will be
considered as part of the Commission's general
review of the rules governing proxy solicitations.
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program to survey proxy statement
disclosures about the board of directors
beginning with the 1979 proxy season.
The results of the 1979 Proxy Monitoring
Program were published in September
1980, in the Staff Report on Corporate
Accountability? Analysis of the results
of the 1980 Proxy Monitoring Program
were published in February 1981.° Thus,
this is the final release of the proxy
monitoring program.

The results of Commission's proxy
monitoring program provide a statistical
profile of the boards of directors of over
9,000 issuers which are subject to the
periodic reporting requirements of the
Securities Exchange Act of 1934. The
proxy monitoring program focuses on
two key areas of information relating to
the corporate accountability process—
the composition of the board of directors
and the composition and functioning of
three major committees of the board
(audit, compensation and nominating).
The program also generates statistics
about the nature of director
compensation arrangements. All
statistics are stratified according to the
market in which the registrant's stock is
traded and according to the asset size of
the registrant.

Methodology

The sample of 1200 companies was
selected in 1978 from the universe of
companies stibject to the Commission’s
proxy rules. The following categories of
companies were excluded from the
sample: (1) Companies which registered
with the Commission after January 1,
1979; (2) companies filing 1979 proxy
statements which either had a fiscal
year that ended before December 31,
1978 or had filed a definitive proxy
statement before January 16, 1979; (3)
companies with proxy statements
relating to proxy contests or to
approvals of mergers, acquisitions, or
business failures; and (4) investment
companies. The sample was divided in
four strata representing NYSE
companies, AMEX companies,
NASDAQ companies, and regional
exchange or other non-NASDAQ over-
the-counter companies.

The 1979, 1980 and 1981 programs
attempted to survey these same 1200
issuers. With each sueceeding year,
however, the proxy statements of more
companies were unavailable, because
the proxy material had not been filed by
the annual cut-off date of June 1, the

*Division of Corporation Finance, Securities and
Exchange Commission, Staff Report on Corporate
Accountability, 96th Cong., 2d Sess. (Comm. Print
1980) (Senate Comm. on Banking, Housing and
Urban Affairs) (Hereinafter cited as “Staff Report").

3Release No, 34-17518 (February 5, 1981) (46 FR
11954, Feb. 12, 1981).

company had de-registered or the proxy
material filed involved a contested
election or related to approval of a
merger, acquisition or business failure,

The sample size for 1981 consisted of
961 issuers. The resulting sample
stratification indicates an increase
between 1979 and 1981 in the proportion
of companies (from 41.6 percent to 43.3
percent) that have over $150 million in
assets (Table 1). There also was an
increase in the percentage of companies
that are NYSE companies (from 28.8
percent to 30 percent) and a
corresponding decrease in the number of
AMEX companies (from 18.9 percent to
17.4 percent). Nevertheless, the sample
still is representative of all reporting
registrants for each category of
company.

For each registrant in the sample, the
staff completed a questionnaire eliciting
60 items of information relating to the
disclosures about the board of directors
contained in the proxy statement. The
information obtained was machine
processed, edited and cross-tabulated in
a two way design, which takes account
of trading market and asset size. The
statistics include subtotals for each
trading market category. The statistics
shown for each market/assets category
were tabulated directly from the data
after adjusting for omissions from proxy
statements of information required to be
disclosed by Schedule 14A. The subtotal
statistics, however, were estimated by
taking a weighted average of the
appropriate market/asset statistics.

IL. Analysis

The analysis of the 1981 results
focuses on the changes in board
composition and functioning and in
director compensation practices which
have occurred over the three-year
period covered by the proxy monitoring
program.

A. Board Composition and Operation

The composition of boards of
directors evolved substantially during
the study period. The profile of the
average board of directors (Table 2)
reveals a 12.3 percent decline in the
percentage of the board employed by
the issuer or a subsidiary—from 35
percent in 1979 to 30.7 percent in 1981.
There was a more significant 29 percent
reduction in the percentage of directors
having 6(b) relationships, from 29.4
percent down to 20.9 percent of the
average board, .

Table 6 indicates that 51.7 percent of
all directors had employee or 6(h)
relationships with the companies on
whose boards they served, but a
minority of all directors of large
companies (over $150 million in assets)

had such relationships. While the
majority of companies had boards on
which employee directors and directors
with 6(b) relationships together
constituted a majority of the board
(Table 7), only 37 percent of the large
companies had boards with a majority
of directors employed by or affiliated
with the issuer.

Analysis of the extent of specific
types of Item 6(b) affiliations among
directors further illuminates the nature
of the changes in board composition
which have occurred since 1979.
Comparison of the 1979 and 1981 results
reveals:

1. A 20 percent decline in the number
of companies having a board member
affiliated with a supplier or creditor
(Table 5). 16.3 percent of issuers have
such a person on their board in 1981
compared with the 20.6 percent which
disclosed such relationships in their
1979 proxy statement. Only 2.6 percent
of all directors have such affiliations,
down from 3.7 percent in 1979 (Table 6).

2. A 25 percent decrease in the
number of companies with retained
counsel sitting on the board, While 43.3
percent of issuers still have at least one
attorney-director, 57.8 percent reported
having such directors in 1979.

3. A 51 percent decline in the number
of registrants with an investment banker
on the board. Only 9.9 percent of
companies now have such directors,
considerably reduced from the 20.1
percent who reported having such
directors in the first survey, and only 1
percent of all directors are investment
bankers compared to 2.4 percent of
directors three years ago.

Several additional points may be
made about the information presented in
Table 5. First, the 1979-1981 decrease in
the number of registrants having
directors with 6(b) relationships was
substantial for companies in all asset
and trading market categories. Second,
the fact that an increasing number of
large issuers have no directors with
certain 6(b) relationships appears to be
the primary reason why a majority of
such companies no longer have boards
composed predominantly of employees
or persons with 6(b) relationships.*

The average board size (11 directors)
and average number of meetings per
year (7) remained the same throughout
the three year monitoring period.
However, there was a continuation of
the trend noted in last year’s analysis

*The number of large companies with employee
directors actually increased slightly from 99.1 to 99.8
percent from 1979 to 1981, although the number of
employee directors at large companies declined
during the period from 28.3 percent of all such
directors to approximalely 25.8 percent.
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toward activating previously inactive
boards. During the study period, the
number of companies that disclosed that
their boards did not meet at all during
the year declined by 96 percent (from 4.6
percent of all companies to 0.2 percent)
(Table 2). Although there also was a 13
percent increase between 1979 and 1981
in the number of boards meeting at least
13 times annually, there was a slight
decline between 1980 and 1981 in the
number of boards meeting with this
frequency.

B. Board Committees

The monitoring program gathers
information about the extent to which
issuers have established audit,
compensation and nominating
committees of the board of directors.
The survey also indicates the proportion
of each committee composed of persons
who either are employed by or have a
6(b) relationship with the issuer. In
addition, the monitoring program
tabulates the functions performed by
each committee.

1. Audit Committee. The percentage of
companies with audit committees (Table
12) reached 86.4 percent in 1981, During
the three year study period, the most
substantial increase in companies
having audit committees was
experienced by companies under $50
million in assets (13 percent increase)
and by American Stock Exchange
companies (11 percent).®

The composition of audit committees
also has changed considerably over the
past three years. The 1979 monitoring
program found that on the average 24.8
percent of the audit committee was
composed of persons who were either
employed by or affiliated with the
registrant, but by 1981, this had
decreased to 17.6 percent (Table 18.)
Tables 15 and 18 provide more detailed
information about the percentage of
persons on committees who are either
employed or affiliated with the issuer. In
1979, 84 percent of all companies had no
employee directors serving on the audit
committee, and this increased to 87
percent of all companies in 1981. In 1979,
57 percent of companies had no audit

*In 1977, the New York Stock Exchange adopted
a rule requiring each listed company to establish, by
June 30, 1978, an audit committee composed solely
of directors independent of management and free of
any other relationship which would interfere with
the exercise of independent judgment. NYSE
Company Manual, A-29. Thereafter, no further
changes were possible for this group of companies.
It should be noted that between 1980 and 1981
alone, the number of AMEX companies with audit
committees increased by over 9%. This development
followed the strong recommendation of the Board of
Governors of the Exchange that listed companies
establish sudit committees composed entirely of
independent directors. See generally Securities
Exchange Act Release No. 16542 (January 24, 1980).

committee members with 6(b)
relationships, and the proportion of
companies in this category increased to
66 percent in 1981. Table 18 also
contains information about the average
number of times the audit committee
met during the last fiscal year and the
size of the committee.

Table 21 summarizes the frequency
with which certain major functions are
performed by audit committees. The
1981 results indicate a decline from 1979
in the percentage of committees that
review the audit plan (from 74 percent
down to 67.2 percent). The percentage of
committees performing other major
functions has changed little since 1979.
The 1981 monitoring program surveyed,
for the first time, the extent to which
audit committees reviéw interim
financial results. The results indicate
that 17.2 percent of audit committees
perform this function.

2. Compensation Committee. The
number of companies with
compensation committees increased by
13.4 percent between 1979 and 1981,
rising from 63.5 percent to 72 percent of
all companies (Table 12). The extent of
the increase was greatest among
midsized ($50-150 million in assets)
companies, which experienced a 21
percent growth in compensation
committees during the study period. The
average size of the compensation
committee (Table 14) and the number of
committee meetings per year (Table 13)
has not changed measurably since the
first survey.

In 1981, on the average, 12.1 percent of
the compénsation committee was
employed by the issuer or its affiliates
(Table 17) representing a 23 percent
decline in such members from 1979,
Fifteen percent of the average
compensation committee had a 6(b)
relationship, a 25 percent decrease from
the 20 percent who had such affiliations
in 1979, Table 20 summarizes the
functions performed by compensation
committees according to the 1981 proxy
statements.

3. Nominating Committee, The
number of nominating committees grew
dramatically during the past three years.
The 19.4 percent of companies with such
committees in 1979 rose to 30.4 percent
in 1981 (Table 19). The 1981 results
indicate variation among companies
with respect to the establishment of
nominating committees. For example,
while 55 percent of large NYSE listed
companies have established such
committees, only 14.3 percent of similar
sized AMEX companies have done so.

In 1980, the Staff Report recommended
that, “if there is not a substantial
increase in the percentage of companies

with independent nominating
committees which consider shareholder
nominations, the Commission should
authorize the staff to develop a rule
requiring companies to adopt a
procedure for considering shareholder
nominations."® The staff now has
determined not to recommend such a
rule.

Tables 15 and 16 indicate the
percentage of committee members who
are employed or have 6(b) relationships
with the issuer. Table 22 summarizes the
functions performed by nominating
committees, This data indicates that 78
percent of the nominating committees
consider shareholder nominations for
director, a slight decline from the
percentage that did so in 1979.

C. Director Compensation

This year, the tabulation of
information concerning director
compensation has been refined in
several respects in order to make the
data more meaningful. (Tables 9-11).
The results indicate that 75.5 percent of
the surveyed companies paid their
directors an annual retainer for board
service (Table 9). The amount of annual
retainers increased steadily during the
study period. In 1979, 63.5 percent of
companies paid annual retainers of less
than $6,000, but by 1981, only 50.7
percent of companies did so. This shift
in compensation rates resulted in a 400
percent increase in the number of
companies providing annual retainers of
at least $20,000 (from .7 percent to 2.8
percent of companies); a 150 percent
increase in companies paying between
$15,000-19,999 (from 2.3 percent to 5.8
percent of companies); and a 55 percent
increase in those providing retainers in
the $10,000-$14,000 range (from 9.6 to
14.9 percent of companies).

Table 10 indicates the range of fees
paid to directors per board meeting
attended and reveals that 75 percent of
the companies surveyed provide this
type of compensation. There have been
substantial increases in compensation
rates in this category as well. Table 11
summarizes the compensation patterns
of companies, including the fact that 58
percent of companies provide both an
annual retainer for board service and an
additional sum for committee service.

Accordingly, 17 CFR Part 241 is
amended by adding reference to this

release thereto.
By the Commission.

George A. Fitzsimmons,
Secretary.
March 3, 1982.

* Staff Report at 131.




Federal Register / Vol. 47, No. 49 / Friday, March 12, 1982 / Rules and Regulations

10795

List of Tables 12. Percent of Companies Having TABLE 1.—SAMPLE STRATIFICATION
1. Sample Stratification. Committees. ; .
2. Profile of Boards of Directors. 13. Number of Committee Meetings Per Companies by size and trading market | Actual ‘c,"w"""
3. Size of Board. Year. p ) count | sample
4. Persons Employed By Issuer or Affiliate 14. Number of Committee Members.
as Percent of Board Membership. 15. Percent of Persons on Committees Alt comp |__Soti] 00.00
5. Percent of Issuers Having Certain Employed by Issuer or Its Affiliates. Over $150 million assals ... 417 433
Relationships with a Director. 18. Percent of Persons on Committees :53, ':Sg'zg,g“n"m_‘" 5o g:
6. Percent of Directors Having Certain Having a 6(b) Relationship.
Relationships with Issuer. 17. Profile: Compensation Committees. NYSE i IR L)
7. erec}t‘f;rs Having Emg‘l‘oyee or 6(b) 18. Profile: Audit Committees. Over $150 million asses.... an| 219
Relationships as Percent of Board. 19. Profile: Nominating Committees. $50 10 $150 miltion assets . 85 67
8. Number of Board Meetings Per Year. 25 Cxanpennption Conailtios Punctise 13 13
A:ﬁs:lnlgeetggrg]rr;?:i: Compeusation ot An 21, Audit Committee Functions. 168 174
10. Range of Directo;‘s Fees Paid Per Board 22, Nominating Committee Functions. Over $150 million assets... 21 21
o & c $50 to $150 million assets . 52 54
Meeting Attended. ‘23‘ P ercen! of Companies Disclosing 0 o $50 million assets........... 95 98
11. Companies Paying Certain Patterns of Director Resignations.
Director Compensation. 4 NASDAQ—OhEr ..o 504 | 624
Over $150 million assets 185 | 182
$50 to $150 million assets . 89 9.2
0 to 850 million assets. 230 239
TABLE 2.—PROFILE OF BOARDS OF DIRECTORS
[Sample means]
Percent Percent of
+ | Number of g
Companies by size and trading market Size of | “meetings. | emPloyed he
by issuer tem 6(b)
Peryear | or affiiate | relationshi
Al comp: 10.9 7.2 30.7 209
Over $150 million assets 144 8.3 258 17.9
$50 1o $150 million assets. 96 65 358 245
0 1o $50 million assets : 78 63 38.0 250
NYSE 12.1 8.0 30.2 204
Over $150 million assets 131 85 289 20.1
$50 0 $150 million assets. 95 66 36.0 217
0 to $50 million assets 78 59 313 215
AMEX 88 62 381 256
Over $150 million assets 125 68 376 23
$50 to $150 million assets 96 63 363 251
0 10 $50 million assets 75 6.0 396 26.9
NASDAQ—other 109 7.4 200 200
Over $150 million assets 153 8.1 217 153
$50 to $150 million assets. 9.7 65 349 262
0 to 850 miffion assets 7.9 65 arz 244
TABLE 3.—SIZE OF BOARD
[Frequency Distribution Percent]
Number of individuals
Companies by size and trading market
; 1104 | 5109 (101014 [151019 | 202nd
Al comp 19| 483 331 1.6 7.2
Over $150 miflion assets. 02| 170 438 233 156
$50 o $150 million assets 10| 539 403 39 1.0
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TABLE 4. —PERSONS EMPLOYED BY ISSUER OR AFFILIATE AS PERCENT OF BOARD MEMBERSHIP
[Frequency distribution]
0 |11025 5,
261050 | 5110 75 | 76 to 100
Companies by size and trading market gﬁ g;r“ percent | percent | percent
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$50 to $150 miliion assets 100.0 327 36.5 15 21.2 32.7 96 212
0 to $50 million assets 100.0 221 284 137 126 50.5 B.4 200
NASDAG—other 100.0 298 242 14.7 15.3 462 23 155
Over $150 million assets 100.0 318 184 205 1486 432 70 124
$50 to $150 million assels 100.0 371 30.3 15.7 258 539 157 8.0
0 to $50 million assets 100.0 252 265 96 1"z 45.7 B.7 204

-
TABLE 6.—PERCENT OF DIRECTORS HAVING CERTAIN RELATIONSHIPS WITH ISSUER
[Sample means]
Any 6(b)/
Ei Former Relative of "
X e Supplier or Investment Control | employee
Companies by size and trading market of officer or executive Creditor Attorney :

or affitate | employee officer customer banker person rel:’::n-
All comp 30.8 7 33 26 36 48 1.0 20 51.7
Over $150 million assets 258 33 21 29 39 38 07 12 438
$50 to $150 miltion assets 358" 52 42 23 41 52 1.5 21 602
0 10 $50 million assets 380 3.7 51 22 23 6.8 1.2 37 630
NYSE 30.3 40 1.8 31 58 37 11 1.0 50.7

Over $150 millkon assets 289 38 1.7 3.2 8.3 34 08 08 491
$50 .10 $150 million assets 36.0 48 21 23 4.7 48 14 16 51.7
0 to $50 milion assets 314 3.8 39 38 1.0 49 28 1.0 529
AMEX 382 40 6.1 19 3.0 59 1.0 37 639
Over $150 million assets 376 34 7.2 15 46 42 08 15 60.8
$50 to $150 million assets 36.3 4.4 6.2 20 34 4.2 1.0 40 615
0 to $50 million assets 396 40 56 19 22 78 1.1 43 66.6
NASDAQ~othes 291 35 35 25 23 5.2 09 22 49.1

Over $150 million assets 218 27 21 27 16 a1 0.5 16 371
$50 to $150 million assats 349 59 46 25 4.1 6.0 17 14 611
0 to $50 mitkion assets 378 3.6 50 21 25 6.5 1.2 36 622
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TABLE 7.—DIRECTORS HAVING AN EMPLOYEE OR 6(8) RELATIONSHIP AS PERCENT OF BOARD
[Frequency distribution]
Companies by size and trading market 0 percent p1 ",°= !2,?‘ 2: E:""mm wggf 72;%;,30
Alt P 02 138 335 265 258
Over $150 milllon assets 0.2 218 405 235 139
Over $50 1o $150 million assets. 0.0 85 320 282 | - 318
Qver 0 to $50 million assets ” 03 7.7 25.7 283 | - 37.0
NYSE 0.3 131 415 28.0 170
Over $150 million assets 0.5 13.7 436 284 13.7
Over $50 1o $150 million assets. 0.0 92 385 26.2 26.2
Over 0 to $50 million assets 0.0 231 231 308 231
AMEX 0.0 6.5 292 25.0 39.3
Over $150 million assets 00 143 19.0 238 429
Over $50 to $150 million assets 0.0 58 346 269 327
Over 0 to $50 million assets . 0.0 53 284 242 421
NASDAQ—other 0.2 169 30.4 26.2 264
Over $150 million assets 0.0 319 395 17.8 108
Over $50 to $150 million assets 0.0 9.0 258 30.3 348
Over 0 to $50 miliion assets 05 78 248 31.3 357
TABLE 8.—NUMBER OF BOARD MEETINGS PER YEAR
(Frequency distribution percent)
Number of meetings
ies by size and trading market
ok i 0 1104 5108 91012 ok,
Al 0.2 239 458 224 7.7
Over $150 million assets 02 139 422 329 10.8
$50 to $150 million assets 05 306 490 146 53
0 to $50 million assets 05 322 48.2 142 53
NYSE v 0.7 131 45.7 318 87
Over $150 million assets 0.5 85 422 384 104
$50 to $150 milfion assets 15 2486 538 154 46
0 to $50 million assets 0.0 308 615 27| - 0.0
AMEX 0.0 32.7 4954 15.5 24
Over $150 million assets 0.0 238 524 238 00
$50 10 $500 milkon assets 0.0 346 481 154 19
0 to $50 million assels 0.0 337 4056 137 32
NASDAQ—other 0.0 27.2 446 192 8.9
Over $150 million assets 0.0 189 411 276 124
$50 to $150 million assets 0.0 328 48.1 135 79
0 10 $50 million assets. 0.0 ay 470 148 65
TABLE 9.—RANGE OF DIRECTOR COMPENSATION ON AN ANNUAL RETAINER BASIS
[Frequency distribution, percent]
Annual compensation
Companies by size and trading market Annual $20000and | $15000t0 | ($10000 1o $6,000 to $3,000 to Less than
retainer more $19,099 | $14,999 $9,999 $5,009 $3,000
Al p \ 755 28 58 149 259 29.6 211
Over $150 million assets 844 45 99 222 26.7 210 158
. $50 t0 $150 million assets. 80.1 0.6 18 ns 376 s 171
0 10 $50 million assets 618 14 19 53 153 426 335
NYSE 83.1 52 1.9 286 346 14.9 48
Over $150 million assets 953 70 149 333 318 10.4 25
$50 to $150 million assets. 87.7 0.0 35 140 49.1 263 70
0 o $50 million assets 846 0.0 0.0 182 91 36.4 364
AMEX 744 0.0 08 7.2 272 40.8 240
Over $150 million assets 857 0.0 56 16.7 444 383 0.0
$50 to $150 million assets 78.8 0.0° 0.0 7.3 293 463 171
0 10 $50 million assels 695 00 0.0 45 212 394 348
NASDAG—other 659 1.8 27 66 18.4 373 331
Over $150 million assets 7.9 15 3.0 6.0 165 353 378
$50 1o $150 million assets. 753 1.5 1.5 1.9 328 269 254
0 to $50 million assets 57.4 23 3.0 45 128 44.7 326
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TABLE 10.—RANGE OF DIRECTOR FEES PAID PER BOARD MEETING ATTENDED

F ettt

1

b Y Lo

Fees paid per meeting
COmpaniam by Med wd Eaden e Directors | $1.0000r | $750t0 | 850010 | $250t0 | S$100to | Lessthan
more $999 $749 $499 $249 $100
All P 754 6.3 47 328 354 18,5 25
Over $150 million assets. 80.7 6.2 18 389 40.7 15 09
$50 to $150 million assets. 7.7 6.9 88 300 388 138 1.9
0 to $50 million assets 65.7 54 36 239 38.3 252 36
NYSE 799 74 78 554 25.1 3.9 04
Over $150 million assets 81.0 76 58 60.2 234 23 06
$50 to $150 million assets 754 82 143 408 3086 6.1 0.0
0 to $50 million assets 846 00 2.1 455 27.3 18.2 0.0
AMEX. 726 8.2 49 344 ar.7 139 0.8
Over $150 million assets 95.2 150 0.0 400 35.0 10.0 0.0
$50 to $150 milllion assets 769 5.0 100 325 425 100 0.0
0 to $50 million assets 65.3 8.1 32 339 355 177 1.6
NASDAQ—other 738 5.1 27 17.7 411 290 43
Over $150 million assets. B22 48 1.3 158 414 329 39
$50 to $150 million assels 798 7.0 42 211 423 219 a2
0 to $50 million assets 648 47 34 18.1 403 289 47
r
TABLE 11.—COMPANIES PAYING CERTAIN PATTERNS OF DIRECTOR COMPENSATION
[Percent]
Annual Annual
Ariial m,w Annual retainer for retainer for
Companies by size and trading market retainer for boardand | O w'%'e, arvite OF et m’n’gm
boerd commitlee | poqrd meeting | meeting of | for committee
committee sernvice
All P 755 111 56.7 68.7 58.3
Over $150 million assels B4.4 141 69.8 82.0 722
$50 to $100 million assels 80.1 8.7 60.2 718 61.2
0 to $50 million assets 618 89 38,5 50.3 303
NYSE 93.1 173 747 B85.5 813
Over $150 million assets. 95.3 19.0 782 86.3 B34
$50 to $100 million assets 87.7 108 8486 815 738
0 to $50 million assets 846 231 69.2 92.3 B84.6
AMEX 744 131 524 60.1 48.2
Over $150 million assets. 85.7 143 81.0 762 66.7
$50 to §100 million assets 78.8 96 57.7 69.2 538
0 to $50 million assets 69.5 14.7 432 51.6 411
NASDAQ—other. 65.9 6.9 478 618 484
Over $150 million assets 719 86 589 778 60.0
$50 to $100 million assets 753 8.7 584 66.3 56.2
0 to $50 million assets 574 57 348 47.4 36.1
TABLE 12.—PERCENT OF COMPANIES HAVING COMMITTEES
[Sample means]
Companies by size and trading market Audit Comp Nom >
committee committaa committee
All p B86.4 720 304
Over $150 million assets 95.0 815 455
$50 to $150 million assets 80.3 796 223
0 to $50 million assets. 734 5656 172
NYSE 99.0 80.0 48.4
Over $150 million 99.1 91.9 550
$50 to $150 million assets 98.5 B46 292
0 to $50 million assets. 100.0 B46 385
AMEX 86.9 66.7 202
Over $150 million assets 952 81.0 143
$50 to $150 million assets 923 82.7 268
0 to $50 miition assels. 821 54.7 179
NASDAQ—other 79.0 635 234
Over $150 million assets 80.3 69.7 373
$50 to $150 million assets 83.1 742 146
0 to $50 million assets. 68.3 54.3 157
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TABLE 13.—NuUMBER OF COMMITTEE MEETINGS PER YEAR
[Sample means]

i Companies by size and trading market Wmee c on rang
All comp 3.0 3.1 23
Over $150 million assets - 34 37 25
$50 10 $150 million assets 27 28 21
0 to $50 million assets........ 24 22 16
NYSE 32 39 25
Over $150 million assets 33|~ 41 26
$50 1o $150 million assets 29 35 15
0 1o $50 million assets 25 30 24
AMEX 24 22 1.7
Over $150 million assets 28 21 1.0
$50 to $150 million assets 25 24 23
0 to $50 million assets. 22 21 1.4
NASDAQ—other 30 27 22
Over $150 million assets 37 34 23
$50 1o $150 million assets 27 24 28
0 to $50 million assets. 24 21 1.7

TABLE 14.—NUMBER OF COMMITTEE MEMBERS
[Sample means)

Companies by size and trading market Audit c ’ vl
All comp 36 38 a5
Over $150 million assets 40 43 48
$50 1o $150 million assets 33 3.7 42
0 to $50 million assets. 32 36 40
NYSE 37 41 4.4
Over $150 million assets " 39 42 45
$50 to $150 million assets 32 38 41
0 to $50 million assets 35 34 3.0
AMEX 3.3 37 44
Over $150 million assets 3.9 38 53
$50 to $150 million assets 34 36 48
0 to $50 million assets. 3.2 3.7 42
NASDAQ—other 36 39 4.7
Over $150 million assets a1 44 52
$50 to $150 million assets 33 37 42
0 to $50 million assets. 3.2 36 4.1

TABLE 15-1.—PERCENT OF PERSONS ON COMMITTEES EMPLOYED BY ISSUER OR ITS AFFILIATES: ALL COMPANIES

Companies by size and trading market 0 percent 11025 2610 50 511075 | 7610100
Audit 86.9 4.9 6.4 12 06
Over $150 million assets 91.7 3.0 35 13 05
$50 o $150 million assets 855 5.9 75 05 05
0 to $50 million assets 80.2 7.3 10.1 16 08
tion 67.2 126 15.9 3.0 13
Over $150 million assets 74.4 124 9.4 18 21
$50 10 $150 million assets 62.2 128 195 49 06
0 to $50 miflion assets 58.5 12.8 24.5 37 05
Nominating 488 21.9 223 5.1 21
Over $150 million assets 54.3 255 154 37 11
$50 1o $150 million assets 413 13.0 283 10.9 85
0 to $50 million assets 362 17.2 30.7 52 17
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TABLE 15-2.—PERCENT OF PERSONS ON COMMITTEES EMPLOYED BY ISSUER OR ITS AFFILIATES: NYSE
- : 11025 26 10 50 S1to75 76 to 100
Companies by size and trading market 0 percent percent percent parcent per
Audit 83.7 24 28 0.7 0.3
Over $150 million assets 947 1.9 18 1.0 05
$50 to $150 million assets 80.6 47 4.7 0.0 0.0
0 to $50 million assets. 923 0.0 7.7 0.0 0.0
Comp j 78.1 104 92 15 08
Over $150 million assets 814 98 6.2 15 10
850 to $150 million assets 67.3 9.1 218 18 0.0
0 to $50 million assets. 727 273 0.0 00 0.0
Nominating 52.1 221 186 71 0.0
Over $150 million assets 543 250 147 6.0 0.0
$50 to $150 million assets 474 53 316 158 090
0 to $50 million assets 20.0 200 80.0 0.0 0.0
TABLE 15-3.—PERCENT OF PERSONS ON COMMITTEES EMPLOYED BY ISSUER OR ITS AFFILIATES: AMEX
Companies by size and trading market 0 percent p' Ewmzsnl %pse:gws? SF' '°H7.? m;ﬂo
Audit 774 68 13.0 27 0.0
Over $150 million assets 60.0 15.0 200 50 0.0
$50 to $150 million assets . 81.3 63 125 0.0 0.0
0 to $50 million assets 795 5.1 115 38 0.0
Comp ion v 554 15.2 232 63 0.0
Over $150 million assets 58.8 176 176 59 0.0
$50 to $150 million assets 60.5 163 » 163 7.0 0.0
0'to $50 million assets... 50.0 135 308 58 0.0
Nominating 382 118 353 1.8 29
Over $150 million assets 333 333 8.0 0.0 333
$50 to $150 million assets 50.0 214 143 14.3 0.0
0 to $50 million assats 294 0.0 588 118 00
TABLE 15-4.—PERCENT OF PERSONS ON COMMITTEES EMPLOYED BY ISSUER OR ITS AFFILIATES: NASDAQ—OTHER
i 1t025 26 to 50 511075 76 10 100
Companies by size and trading market 0 percent percent percent percent percent
Audit 85.4 6.0 65 1.0 1.0
Over $150 million assets 916 3.0 36 1.2 0.6
$50 to $150 million assets 83.8 6.8 6.8 14 14
0 1o $50 million assats. 79.6 8.9 98 06 13
Zomp ) 65.5 134 188 31 22
Over $150 million assats 65.9 155 132 16 39
$50 1o $150 million assets 59.1 136 19.7 6.1 1.5
0 to $50 million assets......... 60.8 1.2 240 32 0.8
Nominating. 375 246 229 08 42
Over $150 million assets 55.1 261 17.4 00 | 14
$50 1o $150 million assets 231 154 385 0.0 231
0 10 S50 MUMNON BSOS ....ovveviissirssssrisisrarsssssssssssrmsrmsssees 41.7 250 278 28 28
TABLE 16-1.—PERCENT OF PERSONS ON COMMITTEES HAVING A 6(b) RELATIONSHIP: ALL COMPANIES
Companies by size and trading market 0 percent ;e'::fsm 26:t0 50 51075 | “76 10100
Audit 66.0 9.4 18.2 41 23
Over $150 million assels 71.0 1.4 1286 38 1.3
$50 to $150 million assets 629 75 242 43 11
0 to $50 million assets 60.5 7.7 226 4.4 48
Compensation 618 12.2 186 53 1.7
Over $150 million assets 664 126 159 53 1.8
$50 1o $150 million assets 846 128 159 43 24
0 to $50 million assets. 548 1.7 26.1 6.4 11
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TABLE 16-1.—PERCENT OF PERSONS ON COMMITTEES HAVING A 6(b) RELATIONSHIP: ALL COMPANIES—Continued

Companies by size and trading market 0 percent ; E&om"’sm 2: . rb: Esom wga:? 7::;%‘1,?‘0

Ne 9 59.2 17.8 16.8 4.1 2.1

Over $150 milllion assets 612 19.1 133 43 21
$50 to $150 miliion assets 63.0 13.0 17.4 43 22
0 1o $50 million assets 50.0 17.2 278 34 1.7

TABLE 16-2.—PERCENT OF PERSONS ON COMMITTEES HAVING A 6(b) RELATIONSHIP: NYSE
11025 26 to 50 511075 76 to 100
Companies by size and trading market 0 percent percent percent porcent percent
Audit 703 9.4 15.7 35 1.0
Over $150 million assets 708 1.0 13.9 33 1.0
$50 1o $150 million assets 719 47 188 a1 18
0 to $50 million assets 538 7.7 308 7.7 0.0
Compensation 68.8 100 16.2 486 0.4
Over $150 million assets 67.0 1.9 185 57 05
$50 to $150 million assets 76.4 55 16.4 18 0.0
0 to $50 million assets 836 9.1 273 0.0 0.0
Nominating 63.6 15.0 13.6 6.4 14
Over §150 million assets 629 172 129 6.0 09
$50 to $150 million assets 68.4 53 158 105 0.0
0 to $50 million assets 60.0 0.0 200 0.0 200
TABLE 16-3.—PERCENT OF PERSONS ON COMMITTEES HAVING A 6(b) RELATIONSHIP; AMEX
Companies by size and trading market 0 p 11025 26 10.:50 5110 75 76 to 100
Audit 623 75 19.9 55 48
Over $150 million assets 65.0 15.0 15.0 5.0 00
$50 o $150 million assets 66.7 42 229 42 2.1
0 to $50 million assets 59.0 7.7 19.2 64 7.7
Comp 57.1 17.9 14.3 98 09
Over $150 million assets 529 1.8 17.6 1.8 59
$50 to $150 million assets 60.5 256 7.0 70 0.0
0 to $50 million assets 55.8 135 19.2 15 0.0
Nominating 559 235 14.7 59 0.0
Over $150 milion assets 100.0 0.0 0.0 00 0.0
$50 to $150 million assets 64.3 35.7 0.0 0.0 0.0
0 to $50 million assets 412 17.6 29.4 1.8 0.0
TasLE 16-4—PeRCENT OF PERsoNs o CommiTTEES HAVING A 6(b) ReLATIONSHIP: NASDAQ—OTHER

Companies by 8ize and trading market 0 percant 11025 26 10 50 511075 | 7610 100
Audit 843 10.1 19.3 40 23
Over $150 million assets 719 1.4 10.8 42 18
$50 to $150 million assets 52.7 122 29.7 54 0.0
0 to $50 million assets 618 76 238 32 38
Comp 57.8 125 222 44 31

Over $150 million assets 62.0 14.7 16,3 39 31
$50 10 $150 million assets 57.6 10.8 212 45 6.1
0 1o $50 million assets 536 11.2 288 48 16
Normir 55.1 195 21.2 08 34
Over $150 million assets 56.5 232 145 14 43
$50 to $150 million assets 53.8 0.0 385 0.0 7.7
0 to $50 million assets 528 19.4 278 0.0 0.0

TABLE 17.—PROFILE: COMPENSATION COMMITTEES
[Sample means)
Percent
Percent Percent

Companies by size and trading market having Sgo | Numberof | empioyed | having éb)

committees e W.mml" relationship
All 720 39 3.1 121 15.0
Over $150 milion assets 815 43 37 9.6 14.2
$50 to $150 million assets 796 3.7 28 14,1 14.1
0 to $50 million assets 558 38 22 158 174
NYSE 80.0 41 39 78 126
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TABLE 17.—PROFILE: COMPENSATION COMMITTEES—Continued

(Sampie means)

Companies by size and trading market ‘;\Mng! Siz Nomber of | ampioye MWM
sze e 3 y
committees eSENgs byl'ss“e',, o " | relationship
Over $150 million assets 81.9 4.2 441 68 134
$50 to $150 million assets 846 38 35 120 91
0 to $50 million assets 846 34 30 8.1 135
AMEX 66.7 36 22 166 16.1
Over $150 million assets 81.0 a8 21 138 200
$50 to $150 million assets 827 36 24 149 136
0 to $50 million assets 547 37 21 18.9 168
NASDAQ—other 635 39 27 143 1686
Over $150 million asssets 697 44 34 132 147
$50 to $150 milllon assets 742 37 24 153 186
0 to $50 million assets. 54.3 36 21 151 180
TABLE 18.—PROFILE: AUDIT COMMITTEES
(Sample means]
Percent
Percent Percent
: : " Number of employed
Companies by size and trading market having Size issuer or | having 6(b)
commitiees mestings attiiate | relationship
All panies. 86.4 36 3.0 45 1341
Ovar $150 million assets 25.0 40 34 30 102
$50 to $150 million assets 90.3 3.3 27 49 151
0 to $50 million assets 734 3.2 24 73 173
NYSE 99.0 3.7 32 23 114
Over $150 million assets 29.1 39 33 22 1.1
$50 to $150 million assets 985 3.2 29 28 121
0 to $50 million assets. 100.0 35 25 22 1586
AMEX 86.9 33 24 8.0 164
Over $150 million assets 95.2 39 28 128 103
$50 1o $150 million assets 923 34 25 56 148
0 to $50 million assets 821 3.2 22 8.1 194
NASDAQ—other 79.0 36 3.0 5.0 13.2
Over $150 million assets . 803 4.1 37 29 0.2
$50 to $150 million assets 83.1 33 27 6.1 180
0 to $50 million assets. 68.3 32 24 73 164
TABLE 19.—PROFILE: NOMINATING COMMITTEES

[Sample means)

Companies by size and trading market havi Siz Number of | emvioys having 6b)
oen il A g > mesti issuar or | Naving Bib

commitiees ngs byaﬁiiiale relationship
Al P 304 45 23 185 14.6
Over $150 million assets 45.1 48 25 151 13.7
$50 to $150 million assets 223 42 21 256 133
0 to $50 million assets 17.2 4.0 186 254 19.0
NYSE. 48.4 44 25 16.4 141
Over $150 million assets 55.0 45 26 152 143
$50 to $150 million assets 202 41 15 221 1.7
0 to $50 million assets 385 3.0 24 26.7 20.0
AMEX 202 44 17 278 15.2
Over $150 million assets 143 53 10 31.3 0.0
$50 to $150 million assets 269 46 23 203 78
0 to $50 million assets 179 42 14 338 254
NASDAQ—other 234 47 22 18.2 15.0
Over $150 million assets 373 52 23 14.2 136
$50 to $150 million assets 146 42 28 37.0 222
0 1o $50 million assets 15.7 41 1.7 212 158




Federal Register / Vol. 47, No. 49 / Friday, March 12, 1982 / Rules and Regulations 10803
TABLE 20.—COMPENSATION COMMITTEE FUNCTIONS
: [Sample means]
Percent
Percent
approve or
adopt Parcent Percent ‘;m"' Baoont
Companies by size and trading market % tion plans in rvtbrovaly S director other
tion for stock op! compensa-
manage- n;:y
prbo. | participal
Al 928 429 37.7 634 221 288
Over $150 million assets 221 479 424 671 268 33.5
$50 to $150 million assets. 939 421 374 61.0 177 274
0 10 $50 million assets 931 348 298 59.0 17.6 213
NYSE 938 50.8 51.2 88.8 250 331
Over $150 million assets -93.8 521 53.1 706 278 335
§50 to $150 million assets. 96.4 52.7 455 709 20.0 309
0 1o $50 miflion assets 818 182 455 273 0.0 364
AMEX 238 35.7 268 6186 223 214
Over $150 million assets 882 529 412 588 492 176
$50 to $150 million assets. 93.0 37.2 279 488 163 279
0 to $50 million assets 96.2 288 212 731 212 173
NASDAQ—othar 216 39.1 30.6 59.7 19.7 278
Over $150 miflion assets 89.9 411 264 628 233 357
$50 to $150 million assets. 924 364 364 606 18.7 242
0 to $50 million assets 928 384 320 56.0 178 2186
TABLE 21.—AuUDIT COMMITTEE FUNCTIONS
[Sample means] Y
Percent Consider Percent
Percent Percent
Percent approve ra of review :
Companies by size and wading market %‘"” in:satga- m review audit each sudh and of |1 e
&mms o results | professional non:'::m internal Pomivin]
All comp 70.4 10.0 67.2 845 539 428 739 17.2
Over $150 million assets 73.0 114 68.7 859 503 452 80.1 19.7
$50 to $150 million assets. 67.7 75 645 828 55.9 435 67.7 16.1
0 10 $50 million assets 68.1 9.7 653 835 435 383 68.5 14.1
NYSE 75.5 126 69.9 86.0 64.0 49.7 811 203
Over $150 miilion assets 769 139 708 858 658 512 833 220
$50 to $150 million assets 64.1 94 688 875 60.9 484 734 156
0 10 $50 million assets 769 7.7 615 8486 538 308 846 154
AMEX 69.2 16 66.4 858 452 349 699 164
Over $150 million assets 65.0 10.0 75.0 80.0 40.0 35.0 85.0 150
$50 to $150 million assets 750 104 625 792 542 333 6.7 250
0 to $50 million assets 66.7 128 66.7 885 410 359 679 1.5
NASDAQ—Other 671 75 656 829 497 40.7 70.1 153
Over $150 miilion assets 66.5 84 87.1 856 53.9 389 754 174
$50 to $150 million assets 662 41 622 81.1 527 459 635 108
0 to $50 million assets €8.2 a3 650 809 439 401 675 153
TABLE 22.—NOMINATING COMMITTEE FUNCTIONS
[Sample means]
Parcent Parcent
Percent Percent Percent develop review
salect or 3 consider and/or organization Percent
Companies by size and trading market recom- Incumbent di or other
mended directors recommen- | critena for
nominees dations selecting ance of the
nNominees board
Al pani 96.9 116 781 226 13.0 271
Ovar $150 milfion assets 96.8 133 83.0 250 144 283
$50 1o $150 million assets. 97.7 152 739 217 196 21.7
0 1o $50 million assets 9686 34 655 155 34 241
NYSE 979 15.0 843 279 1886 321
Over $150 million assets 974 155 845 293 19.0 345
$50 to $150 million assets. 100.0 158 84.2 263 211 211
0 to $50 million assets 100.0 0.0 80.0 00 00 200
AMEX 100.0 59 678 176 8.8 265
Over $150 million assets 100.0 333 66.7 333 333 0.0
$50 to $150 million assets. 100.0 71 714 143 143 143
0 10 $50 miflion assets 100.0 0.0 64.7 1786 0.0 412
NASDAQ—other 849 9.3 737 178 76 21.2
Over $150 million assets 85.7 87 812 174 58 217
$50 1o $150 million assets. 923 23.1 61.5 231 231 308
0 to $50 million assets 84.4 586 63.9 16.7 56 16.7
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10804
TABLE 23.—PERCENT OF COMPANIES DISCLOSING DIRECTOR RESIGNATIONS YEAR
[Sample means]
Companies by sze and trading market Percent Companies by size and trading market Percent

All compal 104 AMEX 118
Over $150 million assets 13.0 | Over $150 million assets 9.5
$50 to $150 million assets 10.2 | $50 to $150 million assets 135
0 to $50 million assets 7.4 | 0 to $50 million assets 118

NYSE 13.1 NASDAQ-—other 8.3
Over $150 million assels 14.7 | Over $150 million assets 114
$50 1o $150 million assets 7.7 | $50 to $150 million assets 10.1
0 to $50 million assets. 15.4 | 0 to $50 million assots. 6.2

[FR Doc. 82-8367 Filed 3-11-82; 8:45 am]
BILLING CODE 8010-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 20
[Docket No. 82N-0034)
Disclosure of Information to Other

Federal Government Departments and
Agencies

AGENCY: Food and Drug Administration.
ACTION: Final rule; correction.

summARY: The Food and Drug
Administration (FDA) is correcting its
regulation governing the disclosure of
FDA records to other Federal
government departments and agencies
to make clear that certain trade secret
and confidential commerical
information may not be, and is not
being, disclosed. FDA is taking this
action to avert any confusion which may
exist between the agency's regulation
and practice.
EFFECTIVE DATE: March 12, 1982.
FOR FURTHER INFORMATION CONTACT:
Irene Kelly, Regulatory Operations
Section (HFC-22), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3470.
Section 20.85 (21 CFR 20.85) was
promulgated as part of FDA's public
information regulations, effective
December 24, 1974. Subsequently, in

" /1978, the House Committee on Interstate

and Foreign Commerce requested
information of the Secretary, some of
which consisted of trade secrets falling
within the terms of section 301(j) of the
Federal Food, Drug, and Cosmetic Act
{21 U.S.C. 331 (j)).

The Secretary sought formal advice
from the Attorney General of the United
States with respect to the scope of the
disclosure provision of 21 U.S.C. 331(j).
On August 9, 1978, the Attorney General
advised that 21 U.S.C. 331(j) by its
express terms forbids disclosure of trade
secret information within the section to

anyone outside of the Department other
than to a court when relevant in a
judicial proceeding. A copy of this
opinion has been placed in the docket
for this regulation and may be seen at
the Dockets Management Branch (HFA-
305), Food and Drug Administration, Rm.
4-62, 5600 Fishers Lane, Rockville, MD
20857. Since that time, FDA has
interpreted § 20.85 in accordance with
the Attorney General's opinion with
respect to information within the scope
of 21 U.S.C. 331(j) as well as that within
the comparable provisions of 21 U.S.C.
360j(c) and the Radiation Control for
Health and Safety Act, 42 U.S.C. 263g(d)
and 263i(e).

But FDA has not revised § 20.85 to
conform to the Attorney General's
opinion and FDA's practice. This
oversight may have confused some
persons. Accordingly, FDA is correcting
§ 20.85 to clarify the matter. Therefore,
FDA determines that good cause exists
to find that notice and public procedures
are impracticable, unnecessary, and
contrary to the public interest. For the
same reasons, FDA finds good cause for
not delaying the effective date of the
changes.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 201 et seq.,
52 Stat. 1040 et seq. (21 U.S.C. 321 et
seq.)), the Public Health Service Act
(sec. 1 et seq., 58 Stat. 682 et seq., as
amended (42 U.S.C. 201 et seq.)) and the
Freedom of Information Act (Pub. L. 80—
23, 81 Stat. 54-56 as amended by 88 Stat.
1561-1565 (5 U.S.C. 552)) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10
(formerly 5.1; see 46 FR 26052; May 11,
1981)), Chapter I of Title 21 of the Code
of Federal Regulations is amended by
revising § 20.85 to read as follows:

PART 20—PUBLIC INFORMATION

§ 20.85 Disclosure to other Federal
government departments and agencies.
Any Food and Drug Administration
record otherwise exempt from public
disclosure may be disclosed to other

Federal government departments and
agencies, except that trade secrets and
confidential commercial or financial
information prohibited from disclosure
by 21 U.S.C. 331(j), 21 U.S.C. 360j(c), 42
U.S.C. 263g(d) and 42 U.S.C. 263i(e) may
be released only as provided by those
sections. Any disclosure under this
section shall be pursuant to an
agreement that the record shall not be
further disclosed by the other
department or agency except with the
written permission of the Food and Drug
Administration.

. Effective date. March 12, 1982,
(Sec. 201 et seq., 52 Stat. 1040 et seq., as
amended (21 U.S.C. 321 et seq.); sec. 1 et seq.,
58 Stal. 682 et seq., as amended (42 U.S.C, 201
et seq.); 81 Stat, 54-56 as amended by 88 Stat.
1561-1565 (5 U.S.C. 552))

Dated: March 8, 1982.
Joseph P. Hile,
Associate Commissioner for Regulatory
Affairs.
[FR Doc. 82-6750 Filed 3-11-82; 8:45 am)
BILLING CODE 4160-01-M

21 CFR Parts 73 and 81
[Docket No. 81C-0023]

Caramel: Color Additive for General
Use in Cosmetics; Confirmation of
Effective Date

AGENCY: Food and Drug Administration.

ACTION: Final rule; confirmation of
effective date.

SUMMARY: The Food and Drug
Administration (FDA) is confirming the
effective date of August 28, 1981 for a
regulation that permanently lists
caramel as a color additive for general
use in cosmetics. In addition, the agency
is making two editorial changes in Part
81 (21 CFR Part 81).

DATE: Effective date confirmed: August
28, 1981,

FOR FURTHER INFORMATION CONTACT:
Mary W, Lipien, Bureau of Foods (HFF-
334), Food and Drug Administration, 200




Federal Register / Vol. 47, No. 49 / Friday, March 12, 1982 / Rules and Regulations

10805

C St. SW., Washington, DC 20204, 202-
472-5740.

SUPPLEMENTARY INFORMATION: A final
rule published in the Federal Register of
July 28, 1981 (46 FR 38500) added
caramel for general use in cosmetics
under § 73.2085 (21 CFR 73.2085) to
Subpart C—Cosmetics of Part 73 (21
CFR Part 73). This final rule also
amended § 81.1(g) (21 CFR 81.1(g)), by
removing caramel from the provisional
list of color additives, and § 81.27 (21
CFR 81.27), by removing paragraph (b)
(1), (2), and (3), and redesigriating
paragraph (d) as paragraph (b).

FDA has not received any objections
or requests for a hearing in response to
this final rule. Therefore, this document
confirms the effective date of August 28,
1981 for the regulation permanently
listing caramel as a color additive.

In addition, for editorial clarity, the
agency is making two revisions in Part
81, Because caramel was the only color
additive listed in § 81.1(g), FDA should
have removed the entire paragraph (g) in
the July 28, 1981 final rule rather than
just “caramel.”"” The agency is now
making this revision. Furthermore, the
final rule's redesignation of paragraph
(d) as paragraph (b) of § 81.27 does not
relate to the action on caramel and will
not improve editorial clarity. Therefore,
the agency is withdrawing that
redesignation and reinstating the
paragraph (d) designation, but the
original paragraph (b) remains removed
and is designated as reserved. Because
these editorial revisions are merely
technical and result in no substantive
changes, the agency finds that notice
and public procedure are not necessary
(5 U.S.C. 553(b)(B)).

PART 81—GENERAL SPECIFICATIONS
AND GENERAL RESTRICTIONS FOR
PROVISIONAL COLOR ADDITIVES
FOR USE IN FOODS, DRUGS, AND
COSMETICS

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 706 (b), [c),
and (d), 74 Stat. 399-403 (21 U.S.C. 376
(b), (¢), and (d))) and the Transitional
Provisions of the Color Additive
Amendments of 1960 (Title I, Pub. L. 86—
618, sec. 203, 74 Stat. 404-407 (21 U.S.C.
376, note)) and under authority
delegated to the Commissioner of Food
and Drugs (21 CFR 5.10 (formerly 21 CFR
5.1; see 46 FR 26052; May 11, 1981)), FDA
is giving notice that no gbjections or
requests for a hearing were filed in
response to the final rule of July 28, 1981.
Accordingly, the agency announces that
the final rule listing caramel for general
use in cosmetics under § 73.2085 (21 CFR
73.2085) became effective on August 28,

1981. The agency also announces the
following editorial changes in Part 81:

§81.1 [Amended]
1. In § 81.1 Provisional lists of color
additives, paragraph (g) is removed.

§81.27 [Amended]

2. In § 81.27 Conditions of provisional
listing, the text of paragraph (b) is
redesignated as paragraph (d) and
paragraph (b) is designated as
“reserved.”

Effective date. March 12, 1982,

(Sec. 706 (b), (c), and (d), 74 Stat. 399403 (21
U.S.C. 376 (b), (c), and (d)))
Dated: March 4, 1982.
William F. Randolph,
Acting Associate Commissioner for
Regulatory Affairs.
{FR Doc. 82-6382 Filed 3-11-62; 8:45 am}
BILLING CODE 4160-01-M

21 CFR Part 520

Oral Dosage Form New Animal Drugs
Not Subject to Certification;
Diethylcarbamazine Citrate Tablets

AGENCY: Food and Drug Administration.
ACTION: Final rule,

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
International Multifoods providing for
safe and effective use of 100~ and 300~
milligram (mg) diethylcarbamazine
citrate tablets for prevention of
heartworm disease and control of
ascarid infections in dogs and treatment
of ascarid infections in dogs and cats.
EFFECTIVE DATE: March 12, 1982,
FOR FURTHER INFORMATION CONTACT:
Bob G. Griffith, Bureau of Veterinary
Medicine (HFV-112), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3430.
SUPPLEMENTARY INFORMATION:
International Multifoods, 1200
Multifoods Building, 8th and Marquette
Sts., Minneapolis, MN 55402 filed a
supplemental NADA (107-506) providing
for use of 100~ and 300-mg
diethylcarbamazine citrate tablets for
the prevention of heartworm disease in
dogs caused by Dirofilaria immitis, as
an aid in the treatment and control of
ascarid infections in dogs caused by
Toxocara canis, and as an aid in the
treatment of ascarid infections in cats
caused by Toxacara canis and
Toxascaris leonina.

International Multifoods currently
holds approval for use of 50-, 200-, and
400-mg tablets. (See Federal Register of

August 14, 1981, 46 FR 41038). This
supplement adds the 100 and 300 mg
sizes. Approval of this supplement does
not change the approved condition of
use of the drug. Accordingly, under the
Bureau of Veterinary Medicine’s
supplemental approval policy (42 FR
64367; December 23, 1977), this is a
Category Il supplemental approval
which does not require reevaluation of
the safety and effectiveness data in the
original application. The supplement is
approved and the regulations are
amended to reflect the approval.

The Bureau of Veterinary Medicine
has determined pursuant to proposed 21
CFR 25.24(d)(1)(i) (proposed December
11, 1979; 44 FR 71742) that this action is
of a type that does not individually or
cumulatively have a significant impact
on the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This action is governed by the
provisions of 5 U.S.C. 556 and 557 and is
therefore excluded from Executive
Order 12291 by section 1(a)(1) of the
Order.

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS NOT SUBJECT
TO CERTIFICATION

§520.622a [Amended]

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10
(formerly 5.1; see 46 FR 26052; May 11,
1981)) and redelegated to the Bureau of
Veterinary Medicine (21 CFR 5.83), Part
520 is amended in § 520.622a
Diethylcarbamazine citrate tablets in
paragraph (a)(3) by deleting the phrase
50, 200, or 400" and inserting in its
place *'50, 100, 200, 300, or 400",

Effective date. This amendment is
effective March 12, 1982,

(Sec. 512(i), 82 Stat. 347 (21 U.S.C.360b(i)))
Dated: March 3, 1982.

Myron C. Rosenberg,

Acting Assoctate Director for Scientific

Evaluation, Bureau of Veterinary Medicine.

[FR Doc. 82-8383 Filed 3-11-82; 8:45 am)

BILLING CODE 4160-01-M

21 CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs Not Subject
to Certification; Estradiol

AGENCY: Food and Drug Administration.
ACTION: Final rule.
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SuMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by Elanco
Products Co. providing for the safe and
effective use of an ear implant
containing 24 or 45 milligrams (mg) of
estradiol as a growth promotant in
steers.

EFFECTIVE DATE: March 12, 1982,

FOR FURTHER INFORMATION CONTACT:
William D. Price, Bureau of Veterinary
Medicine (HFV-123), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3442.
SUPPLEMENTARY INFORMATION: Elanco
Products Co., a Division of Eli Lilly &
Co., 740 South Alabama St.,
Indianapolis, IN 46206, filed an NADA
(118-123) providing for use of an ear
implant containing 24 or 45 mg of
estradiol for increased rate of weight
gain in suckling and pastured growing
steers and for improved feed efficiency
and increased rate of weight gain in
confined steers. Elanco has submitted
data based on well-controlled studies
that demonstrate the animal safety and
effectiveness of the drug for the
prescribed conditions of use. The safety
of residues of the drug in edible tissue
has been demonstrated by available
information evaluated by criteria the
agency has developed for endogenous
substances like estradiol, progesterone,
and testosterone. A further discussion of
this finding and the applicable criteria
will appear in forthcoming Federal
Register announcements regarding the
safety of products containing
endogenous hormones. For background
information, see 44 FR 1462, 1463
(January 5, 1979) and 46 FR 24694 (May
1, 1981). The NADA is approved and the
regulations are amended accordingly.

The Bureau of Veterinary Medicine
has carefully considered the potential
environmental effects of this action and
has concluded that the action will not
have a significant impact on the human
environment and that an environmental
impact statement therefore will not be
prepared, The Bureau's finding of no
significant impact and the evidence
supporting this finding, contained in a
statement of exemption (pursuant to 21
CFR 25.1(f)(1)(iv)) may be seen in the
Dockets Management Branch (HFA-
305), Food and Drug Administration, Rm.
4-62, 5600 Fishers Lane, Rockville, MD
20857, from 9 a.m. to 4 p.m., Monday
through Friday.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and

information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(address above).

This action is governed by the
provisions of 5 U.S.C. 556 and 557 and is
therefore excluded from Executive
Order 12291 by section 1(a)(1) of the
Order.

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS NOT SUBJECT TO
CERTIFICATION

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs, (21 CFR 5.10
(formerly 5.1; see 46 FR 26052; May 11,
1981)) and redelegated to the Bureau of
Veterinary Medicine (21 CFR 5.83). Part
522 is amended by adding new § 522.840
to read as follows:

§ 522.840 Estradiol.

(a) Specifications. Each silicone
rubber implant contains 24 or 45
milligrams of estradiol.

(b) Sponsor. See 000986 in § 510.600(c)
of this chapter.

(c) Conditions of use. It is used for
implantation in steers as follows:

(1) Amount. Insert one 24-milligram
implant every 200 days; insert one 45-
milligram implant every 400 days.

(2) Indications for use. For increased
rate of weight gain in suckling and
pastured growing steers; for improved
feed efficiency and increased rate of
weight gain in confined steers.

(3) Limitations. For subcutaneous ear
implantation in steers only. Remove any
existing implant as directed before re-
implantation.

Effective date. This regulation is
effective March 12, 1982.

(Sec. 512(i), 82 Stat, 347 (21 U.S.C. 360b(i)))
Dated: March 8, 1982.

Gerald B. Guest,

Acting Director, Bureau of Veterinary

Medicine.

{FR Doc. 82-6749 Filed 3-11-82; 8:45 am]

BILLING CODE 4160-01-M

21 CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs not Subject to
Certification; Levamisole Phosphate
Injection

AGENCY: Food and Drug Administration,
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect

approval of a new animal drug
application (NADA) filed by Pitman-
Moore, Inc., providing for use of
levamisole phosphate injection for
treating cattle for stomach, intestinal,
and lung worm infections.

EFFECTIVE DATE: March 12, 1982,

FOR FURTHER INFORMATION CONTACT:
William D. Price, Bureau of Veterinary
Medicine (HFV-123), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3442.

SUPPLEMENTARY INFORMATION: Pitman-
Moore, Inc., Washington Crossing, NJ
08560, filed ah NADA (126-742)
providing for safe and effective
subcutaneous use of a 13.65 percent

_levamisole phosphate injection for

treatment of cattle for stomach worm,
intestinal worm, and lung infections.
The product is identical to one in Capri's
approved NADA 102-437 which is
codified in 21 CFR 522.1244. Capri has
authorized the agency to use the data
and information in their NADA to
support approval of Pitman-Moore's
NADA. Pitman-Moore's NADA 126-742
is approved and the regulations are
amended to reflect the approval.

The agency has determined pursuant
to 21 CFR 25.24(d)(1)(i) (proposed
December 11, 1979; 44 FR 71742) that this
action is of a type that does not
individually or cumulatively have a
significant impact on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.

This action is governed by the
provisions of § U.S.C. 556 and 557 and is
therefore excluded from Executive
Order 12291 by section 1(a)(1) of the
Order.

Therefore, under the Federal Food,
Drug; and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i)}) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10
(formerly 5.1; see 46 FR 26052; May 11,
1981)) and redelegated to the Bureau of
Veterinary Medicine (21 CFR 5.83),

§ 522.1244 is amended by revising
paragraph (b) to read as follows:
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PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS NOT SUBJECT TO
CERTIFICATION

§522.1244 Levamisole phosphate
injection.
* . » - *

(b) Sponsor. See No. 0117186 in
§ 510.600 of this chapter for use of 13.65
percent injection, and see No. 043781 for
use of 13.65 and 18.2 percent injection.

* . * * *

Effective date. March 12, 1982.

(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)))
Dated: March 5, 1982,

Gerald B, Guest,

Acting Director, Bureau of Veterinary

Medicine.

[FR Doc, 82-8600 Filed 3-11-82; 845 am)

BILLING CODE 4160-01-M

21 CFR Part 524

Ophthalmic and Topical Dosage Form
New Animal Drugs Not Subject to
Certification; Nitrofurazone Solution

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration is amending the animal
drug regulations to reflect approval of a
new animal drug application (NADA)
filed by Wendt Laboratories, Inc.,
providing for over-the-counter (OTC)
use of nitrofurazone solution as a topical
antibacterial on dogs, cats, and horses,
and for veterinary prescription use for
genital tract infections and impaired
fertility of horses.

EFFECTIVE DATE: March 12, 1982.

FOR FURTHER INFORMATION CONTACT:
Sandra K. Woods, Bureau of Veterinary
Medicine (HFV-114), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3420.

SUPPLEMENTARY INFORMATION: Wendt
Laboratories, Inc., 100 Nancy Dr., Belle
Plains, MN 56011, is sponsor of an
NADA (119-974) providing for use of
Fura-Solution containing 0.2 percent
nitrofurazone as an OTC topical
antibacterial on dogs, cats, and horses,
and prescription treatment of equine
genital tract infections and impaired
fertility. This product is similar to
another product codified in 21 CFR
524.1580d (see 46 FR 22359, April 17,
1981). The section provides that since
the conditions of use are NAS/NRC
reviewed and found effective,
applications for these uses need not
include effectiveness data as specified
by 21 CFR 514.111. The product is
intended for topical use; therefore, the

requirement for bioequivalency is
waived under 21 CFR 320.22(b)(2). The
application is approved, and the
regulations are amended accordingly.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.

The Bureau of Veterinary Medicine
has determined pursuant to 21 CFR
25.24(d)(1)(i) (proposed December 11,
1979; 44 FR 71742) that this action is of a
type that does not individually or
cumulatively have a significant impact
on the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This action is governed by the
provisions of 5 U.S.C. 556 and 557 and is
therefore excluded from Executive
Order 12291 by section 1(a)(1) of the
Order.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10
(formerly 5.1; see 46 FR 26052; May 11,
1981)) and redelegated to the Bureau of
Veterinary Medicine (21 CFR 5.83), Part
524 is amended in § 524.1580d by
revising paragraph (b), to read as
follows:

PART 524—OPHTHALMIC AND
TOPICAL DOSAGE FORM NEW -
ANIMAL DRUGS NOT SUBJECT TO

CERTIFICATION 2

§ 524.1580d Nitrofurazone solution.

- " - * -

(b) Sponsor. See 000857 and 015579 in
§ 510.600(c) of this chapter for use as in
paragraph (d) (1) and (2) of this section.
See 051259 for use as in paragraph (d)(1)
of this section.

* * * * *

Effective date. March 12, 1982.

(Sec. 512[i), 82 Stat. 347 (21 U.S.C. 360b(i)))
Dated: March 5, 1982,

Gerald B. Guest,

Acting Director, Bureau of Velerinary
Medicine.

[FR Doc. 82-8509 Flled 3-11-82 8:45 am]

BILLING CODE 4160-01-M

21 CFR Part 558

New Animal Drugs for Use in Animal -
Feeds; Lincomycin

AGENCY: Food and Drug Administration.
ACTION: Final rule,

SUMMARY: The Food and Drug
Administration (FDA) is amending the
new animal drug regulation for
lincomyein to reflect approval of a
supplemental new animal drug
application (NADA) filed by the Upjohn
Co. providing for administrative waiver
of the ministerial requirements of
section 512(m) of the Federal Food,
Drug, and Cosmetic Act with regard to
the manufacture of complete swine
feeds from premixes containing
lincomycin at concentrations up to and
including 20 grams per pound.

EFFECTIVE DATE: March 12, 1982.

FOR FURTHER INFORMATION CONTACT:
Lonnie W. Luther, Bureau of Veterinary
Medicine (HFV-147), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-4317.

SUPPLEMENTARY INFORMATION: The
Upjohn Co., Kalamazoo, MI 49001, filed
a supplemental NADA (97-505)
providing for waiver of the requirements
of section 512(m) of the Federal Food,
Drug, and Cosmetic Act (the act) (21
U.S.C. 360b(m)) for the manufacture of
complete swine feeds from premixes
containing lincomycin at concentrations
up to and including 20 grams per pound.
The firm holds a section 512(m) waiver
limited to use of the 20-gram-per-pound
premix only.

Lincomycin as the sole drug premix
meets the uniform criteria set forth in
the 1971 Bureau of Veterinary Medicine
memorandum for administrative waiver
of the ministerial requirements of
section 512(m) of the act. The pertinent
provisions of the memorandum indicate
that waiver is appropriate if:

1. The feeding of 1.5X to 2X level of
the product in the finished feed does not
have an impact on the tissue residue
picture, i.e., an impact on an existing
withdrawal period or tolerance.

2. The product is not a known
carcinogen or is not classed with a
family of known carcinogens.

3. Appropriate documentation
covering animal safety is on file. This
will not require additional data since
this documentation is by definition a
part of the NADA.

4. The margin of safety to the animal
and the consumer is such that the
product label does not have to contain a
statement such as "Use as the sole
source of * * *.”
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5. Data are on file to demonstrate that
the product is efficacious over the
approved range. This data should
generally satisfy current standards for
the demonstration of efficacy.

6. Except under special circumstances,
the product has been used at least 3
years in the target species without
significant complaints related to or
associated with it. Applications of this
criterion require a review of the
available Drug Experience Reports.

The 1971 memorandum explains that
waiver of the ministerial requirements of
section 512(m) of the act is permitted
only for specific efficacy claims or at
specific levels of the drugs, and that
distinct products with corresponding
labeling for those claims or levels
should exist, This is necessary to cover
those premixes that can be made into
finished feeds with various
concentrations of drugs.

The foregoing criteria established in
the 1971 memorandum constitute an
interim agency policy. In waiving the
ministerial requirements of section
512(m) of the act, the agency has not
waived the current good manufacturing
practice regulations under Part 225 (21
CFR Part 225) for feed mills mixing such
feeds.

In the Federal Register of January 9,
1981 (46 FR 2456), the agency published
a proposal to revise the current
procedures and requirements concerning
conditions of approval for the
manufacture of animal feeds containing
new animal drugs. In that proposal (46
FR 2463), the agency announced that it
would no longer grant exemptions from
the requirement of an approved
medicated feed application because the
interim policy would be terminated by
publication of a regulation establishing
permanent policy. FDA believed at that
time that a final rule on the proposed
medicated feed regulations could be
published within a short time. Because
of the length of time that has expired
since publication of the proposal, the
agency concludes that it would be unfair
to continue denying waivers to those
drug sponsors whose products meet the
criteria set forth in the 1971
memorandum on the basis that the
program is to be restructured in the
future. Accordingly, the agency is
withdrawing its policy, announced in the
January 9, 1981 Federal Register,
terminating the granting of section
512(m) exemptions (based on the 1971
memorandum) and resumes the granting
of exemptions on an interim basis,

The Bureau of Veterinary Medicine
has determined pursuant to 21 CFR
25.24(b)(22) (proposed December 11,
1979; 44 FR 71742) that this action is of a
type that does not individually or

cumulatively have a significant impact
on the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

Approval of this supplement is an
administrative action that did not
require the generation of new
effectiveness or safety data in support of
the waiver. Therefore, a freedom of
information summary is not required for
this action. :

This action is governed by the
provisions of 5 U.S.C. 556 and 557 and is
therefore excluded from Executive
Order 12291 by section 1(a)(1) of the
Order.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10
(formerly 5.1; see 46 FR 26052; May 11,
1981)) and redelegated to the Bureau of
Veterinary Medicine (21 CFR 5.83), Part
558 is amended in § 558.325 by revising
paragraph (e)(3) to read as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

§ 558.325 Lincomycin.

- - * * *

(e)
(3) Complete swine feeds containing
lincomycin as the sole drug, which are
processed from premixes containing no
more than 20 grams of lincomycin per
pound, and which conform to the
requirements of paragraph (f)(2) of this
section are not required to comply with
the provisions of section 512(m) of the
Federal Food, Drug, and Cosmetic Act.
Effective date. This regulation is
effective March 12, 1982.
(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)))
Dated: March 5, 1982.
Gerald B. Guest,
Acting Director, Bureau of Veterinary
Medicine.
[FR Doc. 82-6801 Filed 3-11-82; 8:45 am]
BILLING CODE 4160-01-M

* *

21 CFR Part 558
New Animal Drugs for Use in Animal
Feeds; Tylosin and Sulfamethazine

AGENCY: Food and Drug Administration.
ACTION: Final rule. /

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by Micro
Blenders, Inc., for use of a tylosin and

sulfamethazine premix in the
manufacture of swine feeds.

EFFECTIVE DATE: March 12, 1982,

FOR FURTHER INFORMATION CONTACT:
Jack C. Taylor, Bureau of Veterinary
Medicine (HFV-136), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-5247.

SUPPLEMENTARY INFORMATION: Micro
Blenders, Inc., P.O. Box 357, Highway
210 East at 291; Liberty, MO 64068, is
sponsor of NADA 128-617 for Tylan 5
Sulfa, a premix containing 5 grams-per-
pound each of tylosin'(as tylosin
phosphate) and sulfamethazine. The
NADA provides for safe and effective
use of the premix for subsequent
manufacture of complete swine feed to
be used for (1) maintaining weight gain
and feed efficiency in the presence of
atrophic rhinitis, (2) lowering the
incidence and severity of Bordetella
bronchiseptica rhinitis, (3) preventing
swine dysentery (vibrionic), and (4)
controlling swine pneumonias caused by
bacterial pathogens (Pasteurella
multocida and [or Corynebacterium
pyogenes). :
Approval of the application is based
on safety and effectiveness data
contained in Elanco Products Co.'s
approved NADA's 12491 and 41-275.
Elanco has authorized FDA to refer to
these applications to support approval
of the application. Because this approval

»does not change the approved use of the

drug it poses no increased human risk
from exposure to drug residues and does
not affect the conditions of safe use in
the target animal species. Accordingly,
under the Bureau of Veterinary
Medicine's policy regarding supplements
to NADA's (42 FR 64367; December 23,
1977), approval of this NADA has been
treated as a Category II supplement and
does not require reevaluation of the
safety and effectiveness data contained
in NADA's 12-491 and 41-275.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fighers
Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.

The agency has determined pursuant
to 21 CFR 25.24(d)(1)(i) (proposed
December 11, 1979; 44 FR 71742) that this
action is of a type that does not
individually or cumulatively have a
significant impact on the human
environment. Therefore, neither an
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environmental assessment nor an
environmental impact statement is
required.

This action is governed by the
provisions of 5 U.S.C, 556 and 557 and is
therefore excluded from Executive
Order 12291 by section 1(a)(1) of the
Order.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))), and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10
(formerly 5.1; see 46 FR 26052; May 11,
1981)) and redelegated to the Bureau of
Veterinary Medicine (21 CFR 5.83), Part
558 is amended in § 558.630 by revising
paragraph (b)(9), to read as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS .

§ 558.630 Tylosin and sulfamethazine.
L * * * *
(b) LR A
(9) To 017790, 022422, 050782: 5 grams
per pound each, paragraph (f)(2)(ii) of
this section.
» * - - *
Effective date. March 12, 1982.
(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)))
Dated: March 5, 1982.
Gerald B. Guest,
Acting Director, Bureau of Veterinary
Medicine.
[FR Doc. 82-6602 Filed 3-11-82; B:45 am]
BILLING CODE 4160-01-M

DEPARTMENT OF JUSTICE"

28 CFR Part 0
[Order No. 973-82]

Creation of the Office of Information
and Privacy

AGENCY: Justice Department.
ACTION: Final rule.

SUMMARY: This order creates the Office
of Information and Privacy, within the
Office of Legal Policy, to discharge in
one consolidated Office the
responsibilities of the Office of Privacy
and Information Appeals and the Office
of Information Law and Policy, which
are concurrently abolished, This order
also abolishes the Freedom of
Information Committee.

EFFECTIVE DATE: March 4, 1982,

FOR FURTHER INFORMATION CONTACT:
Daniel J. Metcalfe, Co-Director, Office of
Information and Privacy, Department of
Justice, Washington, D.C. 20530 (202/
633-4082).

SUPPLEMENTARY INFORMATION: This
order deals with agency organization

and management. Therefore, it is not
required to be, and has not been,
published in proposed form for comment
under 5 U.S.C. 553(b); it is not a rule
within the meaning of, or subject to, the
Regulatory Flexibility Act, 5 U.S.C. 601,
et seq.; and it is not a rule within the
meaning of, or subject to, Executive
Order 12291.

PART 0—ORGANIZATION OF THE
DEPARTMENT OF JUSTICE

Accordingly, by virtue of the authority
vested in me as Attorney General by 5
U.S.C. 301 and 28 U.S.C. 510, Part 0 of
Title 28, Code of Federal Regulations, is
hereby amended as follows:

1. Section 0.23a is revised to read as
follows:

§0.23a Office of Information and Privacy.

(a) There is established, in the Office
of Legal Policy, the Office of Information
and Privacy, which, under the general
supervision and direction of the
Assistant Attorney General, Office of
Legal Policy, shall:

(1) Assist in acting on information and
privacy appeals under §§ 16.7 and 16.47,
respectively, of this chapter, except that
in the case of appeals from initial
decisions in which the Assistant
Attorney General, Office of Legal Policy,
participated this assistance shall be
provided by the Office of Legal Counsel.

(2) Provide staff support to the
Department Review Committee,
established by § 17.148 of this chapter.

(3) Advise executive agencies and
organizational units of the Department
on questions relating to interpretation
and application of the Freedom of
Information Act and advise the
Department on questions relating to
interpretation and application of the
Privacy Act.

(4) Coordinate the development and
implementation of and compliance with
Freedom of Information Act policy
within the executive agencies and all
organizational units of the Department.

(5) Undertake, arrange, or support
training and informational programs
concerning both acts for the executive
agencies and the Department.

(8) Undertake such other
responsibilities as may be assigned by
the Assistant Attorney General, Office
of Legal Policy.

(b) All federal agencies which intend
to deny Freedom of Information Act
requests raising novel issues should
consult with the Office of Information
and Privacy to the extent practicable,

§0.23b [Removed]
2. Section 0.23b is removed.

§0.23¢c [Removed]
3. Section 0.23c is removed.
Dated: March 4, 1982,
William French Smith,
Attorney General.
[FR Doc. 82-6830 Piled 3-11-82; 845 am]
BILLING CODE 4410-01-M

VETERANS ADMINISTRATION

38 CFR Part 17
Health Professional Scholarship
Program

AGENCY: Veterans Administration,
ACTION: Final regulations.

SUMMARY: The “Veterans
Administration Health Care
Amendments of 1980" established the
Veterans Administration Health
Professional Scholarship Program. The
purpose of the Scholarship Program is to
assist in providing an adequate supply
of trained physicians and nurses for the
Veterans Administration and for the
Nation and, if needed by the Veterans
Administration, certain other health
care professionals. Under this program,
medical, osteopathic and nursing
students could receive up to four years
of financial assistance during their
training. This assistance would include
payment of tuition, other educational
expenses and a monthly stipend, all of
which would be exempt from Federal
taxation. In return for this financial
assistance, a scholarship participant
would be obligated to serve as a full-
time employee in the VA's Department
of Medicine and Surgery for a period of
time equal to the period of support or
two years, whichever is greater. Medical
or osteopathic students may request a
deferment of obligated service to
complete an internship or residency or
other advanced clinical training. Such a
deferment may, however, obligate the
student to an additional period of
service.

It is intended that these regulations
will set forth the requirements for the
award of scholarships under the VA
Health Professional Scholarship
Program to students receiving academic
training in medicine, osteopathy, nursing
and, if needed by the Veterans
Administration, certain other health
care professionals. However, for the
1982-83 school year, scholarships will
be awarded only to students pursuing
academic training leading to a
baccalaureate degree in nursing or a
master's degree in nursing in a clinical
specialty needed by the Veterans
Administration. #
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EFFECTIVE DATE: February 25, 1982.

FOR FURTHER INFORMATION CONTACT:
Ms. Dorothy E. Reese, Acting Director,
VA Health Professional Scholarship
Program (14N), Office of Academic
Affairs, Department of Medicine and
Surgery, Veterans Administration, 810
Vermont Avenue, N.W., Washington,
D.C. 20420, Phone (202) 389-5071.
SUPPLEMENTARY INFORMATION: On
December 31, 1981 proposed regulations
for Part 17, Title 38, Code of Federal
Regulations were published in the
Federal Register on pages 63327 to 63331
to implement provisions of Pub, L. 96—
330, enacted August 26, 1980.

Interested persons were given 30 days
to submit comments, suggestions, or
objections. The Veterans Administration
received six letters, two of which
expressed support for the award of
scholarships to students enrolled in
approved programs leading to a nursing
degree.

Two writers suggested that the
amount of the monthly stipend be stated
as being the same as the National
Health Service Corps Scholarship
Program. The amount of the monthly
stipend for participants in the VA
Health Professional Scholarship
Program is, by law, adjusted annually in
accordance with any changes in the
rates of pay under the General Schedule.
Although the same adjustments are
made in the National Health Service
Corps Scholarship Program, we do not
believe that it is necessary to state this
comparability in the regulations.

One writer objected to the exclusion
of students enrolled in diploma schools
of nursing, The law defines the
eligibility of nursing students as those
enrolled, or accepted for enrollment,
full-time in a course of training leading
to a degree in nursing, The Veterans
Administration does not have the
authority to use the regulations to
overturn a provision of the law. For
clarification, a graduate of a diploma
school who is enrolled or accepted for
enrollment full-time in a course of
training leading to a baccalaureate
degree in nursing would be eligible to
apply for a scholarship.

One writer asked whether or not
consideration could be given to nursing
students requesting a deferment of
obligated service to complete further
education. The statement in the law
authorizing deferments is specific to
those disciplines requiring “an
internship or residency or other
advanced clinical training." In the
specified disciplines this additional
training is usually required for
employment. Graduates of nursing
degree programs are not required to

have such additional training for service
obligation or other employment.
Therefore, there is no basis for providing
deferments to nursing students.

In addition to consideration of the
comments received, one additional point
has been added to the final regulations.
Provisions have been made for the
random selection of qualified applicants
in cases in which there are a larger
number of equally qualified applicants
than there are awards to be made,

Executive Order 12291

The Administrator has determined
that these regulations are non-major as
that term is defined by Executive Order
1229. The regulations will apply to
individuals seeking benefits of the
program. The regulations will not result
in (1) an annual effect on the economy
of $100 million or more; (2) a major
increase in costs or prices for consumer,
individual industries, Federal, State or
local government agencies or geographic
regions; or (3) significant adverse effects
on competition, employment investment,
productivity, innovation, or on the
ability of United States-based enterprise
to compete with foreign-based
enterprises in domestic or export
markets.

Regulatory Flexibility

The Administrator hereby certifies
that these regulations will not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act (RFA), 5 U.S.C. 601-612.
Pursuant to 5 U.S.C. 605(b), these
regulations are therefore exempt from
the initial and final regulatory flexibility
analyses requirements of sections 603
and 604. The reason for this certification
is that this rule will, almost exclusively,
be directed to individuals who wish to
apply for agsistance from the VA Health
Professional Scholarship Program.

It will, therefore, have no significant
direct impact on small entities (i.e.,
small business, small private and non-
profit organizations, and small
governmental jurisdictions.)

Paperwork Reduction Act

Information collection requirements
contained in these regulations (38 CFR
17.600-17.612) have been approved by
the Office of Management and Budget
under the provisions of the Paperwork
Reduction Act of 1980, Pub. L. 96-511,
and have been assigned OMB control
number 2900-0352.

(Catalog of Federal Domestic Assistance
number 64.023)

These new regulations, 38 CFR 17.600-
17.612, are hereby adopted.

Approved: February 25, 1982.

By direction of the Administrator.
Charles T. Hagel,
Deputy Administrator.

PART 17—MEDICAL

38 CFR Part 17 is amended by adding
§§ 17.600 through 17.612 to read as
follows:

* - - - -

VA Health Professional Schelarship Program

Sec.

17.600
17.601
17.602

Purpose,

Definitions.

Eligibility.

17.603 Availability of scholarships,

17.604 Application for the scholarship
program,

17.605 Selection of participants.

17.606 Award procedures.

17.607 Obligated service.

17.608 Deferment of obligated service.

17.609 Pay during period of obligated
service.

17.610 Failure to comply with terms and
conditions of participation.

17.611 Bankruptcy.

17.612 Cancellation, waiver or suspension
of obligation.

Authority: 38 U.S.C. 4141-4146.

VA Health Professional Scholarship
Program .

§ 17.600 Purpose.

The purpose of §§ 17.600 through 612
is to set forth the requirements for the
award of scholarships under the
Veterans Administration Health
Professional Scholarship Program (Pub.
L. 96-330; 38 U.S.C. 4141-4146) to
students receiving academic training in
medicine, osteopathy or nursing to
assure an adequate supply of such
health professionals for the Veterans
Administration and for the Nation.

§17.601 Definitions.

For the purpose of these regulations:

(a) “Acceptable level of academic
standing"” means the level at which a
full-time student retains eligibility to
continue in attendance in school under
the school’s standards and practices in
the course of study for which the
scholarship was awarded.

(b) “Act” means the Veterans
Administration Health-Care
Amendments of 1980, Pub. L. 96-330, (38
U.S.C. 4141-41486.)

{c) “Affiliation agreement" means a
Memorandum of Affiliation between a
Veterans Administration health care
facility and a school of medicine or
osteopathy.

(d) “Advanced clinical training”
means those programs of graduate
training in medicine including
osteopathy which (1) lead to eligibility
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for board certification or which provide
other evidence of completion, and (2)
have been approved by the appropriate
body as determined by the
Administrator.

(e) “Administrator” means the
Administrator of Veterans Affairs.

(f) “Chief Medical Director” means the
Chief Medical Director of the
Department of Medicine and Surgery
(DM&S), Veterans Administration.

(g) “Citizen of the United States”
means any person born, or lawfully
naturalized in the United States, subject
to its jurisdiction and protection, and
owing allegiance thereto.

(h) *Degree in nursing” means a
course of study leading to a
baccalaureate degree or a master’s
degree in a clinical specialty needed by
the Veterans Administration.

(i) “Full-time student” means an
individual pursuing a course of study
leading to a degree in medicine,
osteopathy or nursing who is enrolled
for a sufficient number of credit hours in
any academic term to complete the
course of study within not more than the
number of academic terms normally
required by the school, college or
university. If an individual is enrolled in
a school and is pursuing a course of
study which is designed to be completed
in more than four years, the individual
will be considered a full-time student for
only the last four years of the course of
study.

(j) “Other educational expenses”
means a reasonable amount of funds
determined by the Administrator to
cover expenses such as books, supplies,
required fees and required educational
equipment.

(k) "Required educational equipment”
means educational equipment which
must be rented or purchased by all
students pursuing a similar curriculum in
the same school.

(1) "Required fees™ means those fees
which are charged by the school to all
students pursuing a similar curriculum in
the same school.

(m) “Scholarship Program” or
“Scholarship" means the Veterans
Administration Health Professional
Scholarship Program authorized by
Section 201 of the Act.

(n) “Participant” or “Scholarship
Program Participant” means an
individual whose application to the
Scholarship Program has been approved
and whose contract has been accepted
by the Administrator and who has yet to
complete the period of obligated service
or otherwise satisfy the obligation or
financial liabilities of the Scholarship
Contract.

(0) "School™ means a school of
medicine, osteopathy or nursing which

(1) provides training leading to a degree
of doctor of medicine, doctor of
osteopathy, a baccalaureate degree in
nuring or a master's degree in nursing in
a clinical specialty needed by the
Veterans Administration, and (2) which
is accredited by a body or bodies -
recognized for accreditation by the
Administrator.

(p) “School year" means all or part of
the 12-month period from July 1 through
June 30 during which an applicant is
enrolled in the school as a full-time
student. :

(q) “State” means one of the several
States, Territories and possessions of
the United States, the District of
Columbia and the Commonwealth of
Puerto Rico.

§ 17.602 Eligibility.

(a) To be eligible for a scholarship
under this program an applicant must—
(1) Be accepted for enrollment or be
enrolled as a full-time student in an
accredited school located in a State;

(2) Be pursuing a course of study or
program offered by a school leading to a
degree in medicine, osteopathy or a
degree in nursing;

(3) Be in a discipline or program
annually designated by the
Administrator for participation in the
Scholarship Program;

(3) Be a citizen of the United States;
an

(5) Submit an application to
participate in the Scholarship Program
together with a signed contract. (38
U.S.C. 4142(a)).

(b) Any applicant who, at the time of
application, owes a service obligation to
another Federal program to perform
service after completion of the course of
study is ineligible to receive a
scholarship under the Veterans
Administration Health Professional
Scholarship Program. (38 U.S.C.
4142(a)(4)).

§17.603 Availabllity of scholarships.

Scholarships will be awarded only
when necessary to assist the Veterans
Administration in alleviating shortages
or anticipated shortages of personnel in
particular health professions. The
existence of a shortage of personnel will
be determined in accordance with
specific criteria for each health
profession, promulgated by the Chief
Medical Director. If it becomes
necessary for the Veterans
Administration to award scholarships in
any health profession other than
medicine, osteopathy or nursing, the
Administrator may publish a list of
those professions in the Federal
Register. (38 U.S.C. 4142(c)(2)).

§ 17.604 Application for the scholarship
program.

Each individual desiring a scholarship
under this program must submit an
accurate and complete application in the
form and at the time prescribed by the
Administrator. Included with the
application will be a signed written
contract to accept payment of a
scholarship and to serve “a period of
obligated service" (as defined in
§ 17.607) if the application is approved
and if the contract is accepted by the
Administrator. (38 U.S.C.
4142(e)(1)(B)(iv))

§ 17.605 Selection of participants.

(a) General. In deciding which
Scholarship Program applications will
be approved by the Administrator,
priority will be given to applicants who
previously received scholarship awards
and who meet the conditions of
paragraph (d) of this section. Except for
continuation awards (see paragraph (d)),
applicants will be evaluated under the
criteria specified in paragraph (b) of this
section. A situation may occur in which
there are a larger number of equally
qualified applicants than there are
awards to be made. In such cases, a
random method may be used as the
basis for selection. (38 U.S.C. 4142(c)(1))

(b) Selection. In evaluating and
selecting participants, the Administrator
will take into consideration those
factors determined necessary to assure
effective participation in the Scholarship
Program. The factors may include, but
not be limited to—

(1) Work experience, including prior
medically related employment and
Veterans Administration employment;

(2) Faculty and employer
recommendations;

(3) Academic performance; and

(4) Career goals. (38 U.S.C. 4142(i))

(c) Duration of scholarship award.
Subject to the availability of funds for
the Scholarship Program, the
Administrator will award a participant a
scholarship under §§ 17.600-17.612 for a
period of from 1 to 4 school years. (38
U.S.C. 4142(e)(1)(A); 4148)

(d) Continuation awards. Subject to
the availability of funds for the
Scholarship Program and selection, the
Administrator will award a continuation
scholarship if—

(1) The participant requests a
continuation;

(2) The award will not extend the total
period of Scholarship Program support
beyond 4 years; and

(3) The participant remains eligible for
continued participation in the
Scholarship Program. (38 U.S.C.
4142(c)(1)(i))
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§ 17.606 Award procedures.

(a) Amount of scholarship. (1) A
scholarship award will consist of (i)
tuition, (ii) other educational expenses,
including required fees, books,
laboratory equipment, and (iii) a
monthly stipend for the duration of the
scholarship award. All such payments to
scholarship participants are exempt
from Federal taxation. (38 U.S.C. 4145)

(2) The Administrator may make
arrangements with the school in which
the participant is enrolled for the direct
payment of the amount of tuition and/or
reasonable educational expenses on the
participant's behalf. (38 U.S.C. 4142(f) (1)
and (2); 4145)

(b) Leave-of-absence, repeated course
work. The Administrator will suspend
scholarship payments to or on behalf of
a participant if the school (1) approves a
leave-of-absence for the participant for
health, personal, or other reasons, or (2)
requires the participant to repeat course
work for which the Administrator
previously has made payments under
the Scholarship Program. Only if the
repeated course work does not delay the
participant’s graduation date, will
scholarship payments continue;
however, additional costs relating to the
repeated course work will not be paid
under this program. Any scholarship
payments suspended under this section
will be resumed by the Administrator
upon notification by the school that the
participant has returned from the leave-
of-absence or has completed the
repeated course work and is proceeding
as a full-time student the course of study
for which the scholarship was awarded.
(38 U.S.C. 4142(i))

§ 17.607 Obligated service,

(a) General. Except as provided in
paragraph (d) of this section, each
participant is obligated to provide
service as a Veterans Administration
employee in full-time clinical practice in
his or her clinical specialty or discipline
in an assignment or location determined
by the Administrator. (38 U.S.C. 4143(a))

(b) Beginning of service. The period of
obligated service will begin when the
participant is appointed under title 38
United States Code, as a full-time
employee of the Department of Medicine
and Surgery, Veterans Administration in
the clinical field or discipline in which
the individual was trained, Except for
those participants who receive a
deferral under § 17.608, the assignment
will be made by the Administrator
within 60 days of (1) the completion of
the participant's course of study leading
to a degree in medicine, osteopathy or
nursing or (2) the date upon which the
participant becomes licensed to practice

medicine, osteopathy, or nursing. (38
U.S.C. 4143(b), (c))

(c) Duration of service. Except as
provided in paragraph (d) of this section,
the period for which the participant is
obligated on a full-time basis in the
clinical field or discipline in which the
individual was trained to serve is equal
to 1 year for each school year for which
the participant receives a scholarship
award under these regulations, or 2
years, whichever is greater. (38 U.S.C.
4142(e)(1)(B)(iv))

(d) Service by detail. The
Administrator, in cooperation with and
with the consent of the heads of other
relevant Federal departments and
agencies and with the consent of the
participant involved, may permit—

(1) Any period of required obligated
service to be performed in another
Federal department or agency or in the
Armed Forces; and

(2) Any period of obligated service
required to be performed in another
Federal department or agency or in the
Armed Forces under another Federal
health personnel scholarship program to
be performed in the Department of
Medicine and Surgery, Veterans
Administration. (38 U.S.C. 4144(e))

(e) Creditability of advanced clinical
training. No period of advanced clinical
training will be credited toward
satisfying the period of obligated service
incurred under the Scholarship Program.
(38 U.S.C. 4143(b)(3)(A)(ii))

§17.608 Deferment of obligated service.

(a) Request for deferment. A
participant receiving a degree from a
school of medicine or osteopathy may
request deferment of obligated service
to complete an approved program of
advanced clinical training. The
Administrator will generally defer the
beginning date of the obligated service
to allow the participant to complete the
the advanced clinical training program.
The period of this deferment will be the
time designated for the specialty
training in which the physician is
enrolled as defined by the Accreditation
Council for Graduate Medical Education
or the American Osteopathic
Association. (38 U.S.C. 4142(i);
4143(b)(3)(A)(1))

(d) Deferment requirements. Any
participant whose period of obligated
service is deferred shall be required to
take all or part of the advanced clinical
training in an accredited program in an
educational institution having an
Affiliation Agreement with a Veterans
Administration health care facility. (38
U.S.C. 4143(b)(4)(A))

(c) Additional service obligation. A
participant who has requested and
received deferment for approved

advanced clinical training may, at the
time of approval of such deferment and
at the discretion of the Administrator
and upon the recommendation of the
Chief Medical Director, incur an
additional period of obligated service—

(1) At the rate of one-half of a
calendar year for each year of approved
clinical training (or a proportionate ratio
thereof) if the training is in a medical
specialty determined to be necessary to
meet health care requirements of the
Department of Medicine and Surgery,
Veterans Administration; or

(2) At the rate of three-quarters of a
calendar year for each year of approved
graduate training (or a proportionate
ratio thereof) if the training is in a
medical specialty determined got to be
necessary to meet the health care
requirements of the Department of
Medicine and Surgery. Specialties
necessary to meet the health care
requirements of the Department of
Medicine and Surgery will be prescribed
periodically by the Administrator when,
and if, this provision for an additional
period of obligated service is to be used.
(38 U.S.C. 4143(b)(4)(B))

(b) Altering deferment. Before altering
the length or type of approved advanced
clinical training for which the period of
obligated service was deferred under
paragraph (a) or (b) of this section, the
participant must request and obtain the
Administrator’s written approval of the
alteration. (38 U.S.C. 4142(i))

(e) Additional terms of deferment. The
Administrator may prescribe additional
terms and conditions for deferment
under paragraphs (a), (b), (c) and (d) of
this section as necessary to carry out the
purposes of the Scholarship Program. (38
U.S.C. 4142(i))

(f) Beginning of service after
deferment. Any participant whose
period of obligated service has been
deferred under paragraph (a) or (b) of
this section must begin the obligated
service effective on the date of
appointment under title 38 in full-time
clinical practice in an assignment or
location in a Veterans Administration
health care facility as determined by the
Administrator. The assignment will be
made by the Administrator within 120
days prior to or no later than 30 days
following the completion of the
requested graduate training for which
the deferment was granted. Travel and
relocation regulations will apply. (38
U.S.C. 4143(b)(2)

§ 17.609 Pay during period of obligated
service.

The initial appointment of physicians
for obligated service will be made in a
grade commensurate with qualifications
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as determined in section 4107(b)(1) of
title 38, United States Code. A physician
serving a period of obligated service is
not eligible for incentive special pay
during the first three years of such
obligated service. He or she may be paid
primary special pay at the discretion of
the Administrator upon the
recommendation of the Chief Medical
Director. (Pub. L. 96-330, Sec. 202; 38
U.S.C. 4118(h))

§ 17.610 Failure to comply with terms and
conditions of participation.

(a) If a participant, other than one
described in paragraph (b) of this
section fails to accept payment or
instructs the school not to accept
payment of the scholarship provided by
the Administrator, the participant must,
in addition to any service or other
obligation incurred under the contract,
pay to the United States the amount of
$1,500 liguidated damages. Payment of
this amount must be made within 90
days of the date on which the
participant fails to accept payment of
the scholarship award or instructs the
school not to accept payment, (38 U.S.C.
4144(a))

(b) When a participant fails to
maintain an acceptable level of
academic standing, is dismissed from
the school for disciplinary reasons,
voluntarily terminates the course of
study or program for which the
scholarship was awarded before
completing the course of study or
program, or fails to become licensed to
practice medicine or osteopathy in a
State or fails to become licensed as a
registered nurse in a State within 1 year
from the date such person becomes
eligible to apply for State licensure, the
participant must, instead of performing
any service obligation, pay to the United
States an amount equal to all
scholarship funds awarded under the
written contract executed in accordance
with § 17.602. Payment of this amount
must be made within 3 years from the
date academic training terminates. (38
U.S.C. 4144(b))

(c) Participants who breach their
contracts by failing to begin or complete
their service obligation (for any reason)
other than as provided for under
paragraph (b) of this section are liable to
repay the amount of all scholarship
funds paid to them and to the school on
their behalf, plus interest, as determined
by the following formula:

t
A=30 —
% @)
in which:
‘A’ is the amount the United States is entitled
to recover;

*0" is the sum of the amounts paid to or on
behalf of the applicant and the interest
on such amounts which would be
payable if, at the time the amounts were
paid, they were loans bearing interest at
the maximum legal prevailing rate, as
determined by the Treasurer of the
United States;

't’ is the total number of months in the
applicant’s period of obligated service;
and

's" is the number of months of the period of
obligated service served by the
participant. :

The amount which the United States is
entitled to recover shall be paid within 1
year of the date on which the applicant
failed to begin or complete the period of
obligated service, as determined by the
Administrator. (38 U.S.C. 4144(c))

§ 17.611  Bankruptcy.

Any payment obligation incurred may
not be discharged in bankruptcy under
title 11 of the United States Code until 5
years after the date on which the
payment obligation is due. (38 U.S.C.
4144(d)(3))

§ 17.612 Canceliation, waiver, or
suspension of obligation.

(a) Any obligation of a participant for
service or payment will be canceled
upon the death of the participant. (38
U.S.C. 4144(d)(1))

(b)(1) A participant may seek a waiver
or suspension of the service or payment
obligation incurred under this program
by written request to the Administrator
setting forth the basis, circumstances,
and causes which support the requested
action. The Administrator may approve
an initial request for a suspension for a
period of up to 1 year. A renewal of this
suspension may also be granted.

(2) The Administrator may waive or
suspend any service or payment
obligation incurred by a participant
whenever compliance by the participant
(i) is impossible, due to circumstances
beyond the control of the participant or
(ii) whenever the Administrator
concludes that a waiver or suspension
of compliance would be in the best
interest of the Veterans Administration.
(38 U.S.C. 4144(d)(2))

(c) Compliance by a participant with a
service or payment obligation will be
considered impossible due to
circumstances beyond the control of the
participant if the Administrator
determines, on the basis of such
information and documentation as may
be required, that the participant suffers
from a physical or mental disability
resulting in permanent inability to
perform the service or other activities
which would be necessary to comply
with the obligation. (38 U.S.C. 4144(d)(2))

(d) Waivers or suspensions of service
or payment obligations, when not
related to paragraph (c) of this section,
and when considered in the best interest
of the Veterans Administration, will be
determined by the Administrator on an
individual basis. (38 U.S.C. 4144(d)(2))

[FR Doc. 82-8763 Filed 3-11-82; 8:45 am]
BILLING CODE 8320-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[A-5-FRL~1934-7]

Approval and Promulgation of
Implementation Plans; Indiana

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rulemaking.

SUMMARY: On June 26, 1979, Indiana
submitted as a revision to its State
Implementation Plan (SIP) a revised
sulfur dioxide (SO.) regulation, Air
Pollution Control 13 (APC 13), and SO,
control strategies for certain designated
nonattainment counties. EPA proposed
rulemaking to conditionally approve, in
part, these control strategies on March
27,1980 (45 FR 20432). Indiana
recodified its regulations and on
October 6, 1980 submitted essentially
identical regulations. EPA is taking final
action today to conditionally approve, in
part, the recodified regulations and the
control strategies contained in the
submissions. EPA is taking no action on
an alternate method of determining
compliance within the regulation which
permits averaging of SO, emissions over
30 days. It is disapproving the plans for
Wayne, Dearborn, Porter, and Warrick
Counties because those plans do not
assure attainment and maintenance of
the national ambient air quality
standards (NAAQS). On January 27,
1981, EPA disapproved the plan for
Jefferson County (46 FR 8473). EPA is
proposing rulemaking elsewhere in
today's Federal Register on the dates by
which Indiana has committed itself to
meet the conditions on EPA’s approval.
DATES: This action is effective as of
March 12, 1982.
ADDRESSES: Copies of Indiana’s
submissions, EPA's technical support
document, and the public comments on
this revision to the SIP are available at;
U.S. Environmental Protection Agency,
Air Programs Branch, Region V, 230
South Dearborn Street, Chicago,
[llinois 60604
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U.S. Environmental Protection Agency,
Public Information Reference Unit, 401
M Street, S.W., Washington, D.C.
20460

Indiana State Board of Health, Air
Pollution Control Division, 1330 West
Michigan Street, Indianapolis, Indiana
46206
Copies of the regulations and

commitments are available for review

at: The Office of Federal Register, 1100 L

Street, S.W., Room 8401, Washington,

D.C. 20460.

FOR FURTHER INFORMATION CONTACT:

Robert Miller, Regulatory Analysis

Section, Air Programs Branch, U.S.

Environmental Protection Agency, 230

South Dearborn Street, Chicago, Illinois

60604 (312) 886-6031.

SUPPLEMENTARY INFORMATION: On

March 3, 1978 (43 FR 8962), and on

October 5, 1978 (43 FR 45993), pursuant

to the requirements of section 107 of the

Clean Air Act (CAA), as amended in

1977, the EPA designated certain areas

in each Region V state as not attaining

the National Ambient Air Quality
standards (NAAQS) for SO.. Areas in

Lake, LaPorte, Marion, Vigo, and Wayne

Counties, Indiana were designated as

not attaining the primary standard. For

lack of sufficient information, Dearborn,

Gibson, Jefferson, Porter, and Warrick

Counties were designated as

unclassifiable.

Part D of the CAA, as added by the
1977 amendments, requires each state to
revise its SIP to meet specific
requirements for areas designated as
nonattainment, These SIP revisions must
demonstrate attainment of the primary
NAAQS as expeditiously as practicable,
but for SO; not later than December 31,
1982. The requirements for an
approvable SIP are described in the
April 4, 1979 Federal Register (44 FR
20372) and supplements dated July 2,
August 28, September 17, and November
23, 1979 (44 FR 38583, 50371, 53761,
67182).

EPA’s final determinations take one of
three forms: approval, conditional
approval, or disapproval. A discussion
of conditional approval and its practical
effect appears in the July 2, 1979 Federal
Register (44 FR 38583) and in the
November 23, 1979 Federal Register (44
FR 67182). Conditional approval requires
the state to submit additional materials
by specified deadlines negotiated
between the state and the EPA.
Schedules submitted by Indiana are
proposed for public comment elsewhere
in today's Federal Register. Although
public comment is solicited on the
deadlines, and the deadlines may be
changed in light of the comments, the
State remains bound by its commitment

to meet the proposed deadlines, unless
they are changed. EPA will follow the
procedures described below when
determining if requirements of
conditional approval have been met:

1. When a state submits the required
additional documentation, EPA will
publish a notice in the Federal Register
announcing receipt and availability of
the materials for public comment. The
notice will also announce that the
conditional approval is continuing
pending EPA'’s final action on the
submission.

2. EPA will evaluate the state’s
submissions and public comment on the
submission to determine if noted
deficiencies have been fully corrected.
After review is complete, a Federal
Register notice will either fully approve
the plan if all conditions have been met,
or withdraw the conditional approval
and disapprove the plan. If the plan is
disapproved, then the Section
110(a)(2)(I) restrictions on construction
will be in effect.

8. If the state fails to submit the
required materials according to the
negotiated schedule, EPA will publish a
Federal Register notice shortly after the
expiration of the time limit for
submission. The notice will announce
that the conditional approval is
withdrawn, the SIP is disapproved, and
Section 110(a)(2)(I) restrictions on
growth are in effect.

In response to Part D of the CAA, on
June 26, 1979, the State of Indiana .
submitted, among other items, revised
S0, control strategies and a revised
regulation, APC 13, to EPA. It submitted
additional data and comments on the
SO; plan on June 25, 1980; August 27,
1980; October 15, 1981; and July 16, 1981.
The June 26, 1979 submission included
control strategies for Lake, LaPorte,
Marion, and Vigo Counties that were
adopted by the Indiana Air Pollution
Control Board (IAPCB). The revised
APC 13 was promulgated by the State
on June 19, 1979. The Vigo County
strategy was withdrawn by the State on
October 4, 1979, and an amended
strategy for Vigo County was submitted
on February 11, 1980, Therefore,
rulemaking on Vigo County is being
handled in a separate rulemaking, On
August 27, 1980, Indiana recodified its
regulations and submitted them on
October 6, 1980. APC 13 (1979) was
recodified as 325 IAC Article 7, Sulfur
Dioxide Regulations; 325 IAC 12-5-1 and
2(a), Fossil Fuel Fired Steam Generators;
325 IAC 12-9-1 and 4, Petroleum
Refineries; 325 IAC 12-18-1 and 2;
Sulfuric Acid Plants; 325 IAC 1.1~
61(a)(2) and 2, Stack Height Provisions;
and 325 IAC 7-1-8 Appendix A for Lake,
LaPorte, and Marion Counties, Source

Specific Emission Limitations. Because
these provisions are essentially identical
to those in 1979 APC 13, EPA is
rulemaking today on the recodified
regulations. :

In response to petitions under section
126 of the Act, EPA is reviewing the SO2
strategies in Jefferson and Floyd
Counties. Because of these petitions,
EPA is rulemaking on these two
Counties separately from the rulemaking
for the remainder of the State. On
January 27, 1981 (46 FR 8473), EPA
disapproved the strategy for Jefferson-
County. EPA is taking action today on
the SO; plan for all counties in Indiana
except Floyd, Jefferson, and Vigo.

The measures promulgated today will
be in addition to, and not in lieu of,
existing SIP regulations. The present
emission control regulations for any
source will remain applicable and
enforceable to prevent a source from
operating without controls, or under less
stringent controls, while it is moving
toward compliance with the new
regulations or if it chooses, challenging
the new regulations. In some instances,
the present emission control regulations
contained in the federally-approved SIP
are different from the regulations
currently being enforced by the State,
because the State is presently enforcing
the regulations which EPA is
conditionally approving today as
opposed fo the SIP. In these situations,
the existing federally-approved SIP will
remain applicable and enforceable by
the EPA until there is compliance with
the newly promulgated and federally-
approved regulations. Failure of a
source to meet applicable pre-existing
regulations will result in appropriate
enforcement action, including
assessment of noncompliance penalties.
Furthermore, if there is any instance of
delay or lapse in the applicability of the
new regulations, because of a court
order or for any other reason, the pre-
existing regulations will be applicable
and enforceable,

The only exception to this rule is in
cases where there is a conflict between
the requirements of the new regulations
and the requirements of the existing
regulations, such that it would be
impossible for a source to comply with
the pre-existing SIP while moving
toward compliance with the new
regulations. In these situations, the State
may exempt a source from compliance
with the pre-existing regulations. Any
exemption granted will be reviewed and
acted on by EPA.

Background

EPA first fully approved the Indiana
SO, SIP on May 14, 1973 (38 FR 12689).
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This SIP required most sources in
Indiana to reduce their SO emissions to
between 10.8 and 2.16 grams/
megacalorie (g/Mcal) (6.0 and 1.2
pounds/Million British Thermal Units
(MMBTU) or 2580 and 516 nanograms/
joule (ng/]), depending upon the size of
the source. On August 24, 1976, EPA
approved, in part, a revised SO, strategy
for most areas of Indiana, but did not
approve the revised strategies for
Jefferson, LaPorte, Porter, Vigo, and
Warrick Counties. Therefore, the 1973
regulations are the SIP requirements for
sources in these 5 counties and the 1976
regulations are the SIP requirements for
sources throughout the remainder of the

State. The 1976 regulations removed SO,
emissions limitations from most existing
sources in the State but left emission
limitations similar to those in the 1973
regulations in effect for new sources
throughout the State and for existing
sources in Lake, Marion, and Dearborn
Counties.

Indiana's June 26, 1979 submission
contains a revised APC 13, which
includes an Appendix A that lists source
specific emission limitations, and area
specific technical support. On October 6,
1980, the recodified SO, strategy was
submitted. The recodified strategy
consists of the following parts:

Recodified Subject 1979
325 IAC 7-1-1 Applicability APC-13 Sec, 2.
325 IAC 7-1-2 Emi imil APC-13 Sec. 3.
325 IAC 7-1-3 Test to d P APC-13 Sec. 5.
325 IAC 7-1-4 itoring APC-13 Sec. 8.
325 IAC 7-1-5 Control APC-13 Sec. 8.
325 I1AC 7-1-8 b APC-13 Sec. 7.
325 IAC 7-1-7 SIP Revisi : APC-13 Sec. 9.
325 IAC 7-1-8 ADD, A ...ciismmmmmssisasion Source specific emissions limitations (Lake, LaPorte, | APC-13 App. A.
and Marion Co.).

325 IAC 1.1-8-1(A)(2) and (2) .| Stack height p i APC 13 Sec. 4.
325 1AC 1.1-7-2 S ability. APC 13 Sec. 11,
325 1AC 1.1 74 Force and effect APC 13 Sec. 10.
325 1AC 12-5-1 8Nd 2(Q) 1.ovivssiasisssssrisissssssssssasss Fossil fuel fired steam ger APC 13 Sec. 3(f).
325 IAC 12-9-1 and 4 Petrol fineri APC 13 Sec. 3(h).
325 IAC 12-18-1 and 2 Suituric acid plants APC 13 Sec. 3(g).

Regulation 325 IAC 7 restricts SO,
emissions from sources with a potential
to emit 22.3 metric tons (Megagrams or
Mg) of sulfur dioxide per year (25 tons
per year) or 4.5 kilograms of SO, per
hour (10 Ibs. of SO, per hour). The
emission limitations contained in 325
IAC 7 apply statewide. Most existing
fuel burning sources are limited to 10.88
g/Mcal (6.0 pounds/MMBTU 'or 2580 ng/
]). Process sources, unless included in
325 IAC 7-1-8, Appendix A, are not
controlled,

Where computer modeling studies
showed that specific sources, either
process or fuel burning, in
nonattainment areas required more
stringent controls, site-specific emission
limitations were developed by either
local industrial task forces or by the
Indina Air Pollution Control Division
(IAPCD). In either case, they were then
adopted by the IAPCB. These emission
limitations are contained in Appendix A
to Regulation APC 13. Any change in an
emission limitation or condition
specified in Regulation APC 13 or in
Appendix A to Regulation APC 13 must
be submitted to EPA as a revision to the
federally-approved SIP.

On March 27, 1980, EPA issued a
notice of proposed rulemaking (NPR) to
conditionally approve, in part, the
Indiana SO; plan (45 FR 20432). This
Federal Register notice also proposed
various actions on other portions of the

Indiana SIP. EPA will rulemake on these
other portions in separate final
rulemaking notices.

At Indiana’s request, on May 7, 1980,
EPA extended the public comment
period on the NPR until June 27, 1980 (45
FR 30089). At the request of two Indiana
sources and with the concurrence of the
State, EPA again extended the comment
period until August 1, 1980 (45 FR 48168,
July 18, 1980).

In the NPR, EPA proposed to:

(a) Approve Sections 3(b) and 8 of
Regulation APC 13 if the State submitted
certification from the Indiana Attorney
General that emission limitations
contained in permits will have the force
and effect of regulations in Indiana.

(b) Disapprove APC 13, Section 5, Test
Methods to Determine Compliance, as it
applies to 30 day averaging and approve
Section 5 of APC 13 as it applies to stack
tests.

(c) Approve Section 7, Compliance
Timetables, if the State restored existing
compliance schedules for sources that
have the same or relaxed emissions
limits under the new APC 13.

(d) Conditionally approve the control
strategy demonstrations for Marion,
Lake, and LaPorte Counties, provided
the State committed itself to correct
certain minor deficiencies according to a
schedule agreed to by EPA.

(e) Disapprove APC 13 as it applies to
Dearborn, Jefferson, Porter, Warrick,

and Wayne Counties, unless the State
submitted adequate attainment
demonstrations during the public
comment period.

On June 25, 1980, the State submitted
comments on the notice of proposed
rulemaking including:

(a) An administrative advisory letter
from the Attorney General's Office on
the force and effect of permit conditions.

(b) A commitment to withdraw the 30
day averaging compliance method from
Section 5 (325 IAC 7-1-3) if EPA agrees
to a revision of this section that would
allow “* * * sources on a case-by-case
basis to utilize fuel averaging periods if
it can be demonstrated that these
averaging periods will still allow for
attainment and maintenance of the
NAAQS when considered as part of the
applicable SO, control strategy. Such
fuel averaging periods will have to be
approved by the Board and will be
submitted to EPA as SIP revisions."

(c) A statement reiterating the State's
support for the compliance timetables
contained in Section 7 (325 IAC 7-1-6).

(d) Timetables for correcting the
deficiencies in the control strategies for
Lake, LaPorte, and Marion Counties.

(e) A commitment and schedule for
the reanalysis of Wayne County, but no
additional technical support to
demonstrate that APC-13 is adequate to
assure the NAAQS in Dearborn,
Jefferson, Porter, and Warrick Counties.

The State clarified its comments for
the submission of information on Lake,
LaPorte, and Marion Counties in an
August 27, 1980 letter. A timetable for
their submission was given in a July 18,
1981 letter. A discussion of the State's
submittals, public comments, and EPA's
final action is available in an August 7,
1981 technical support document. A
summary of these items is presented
below.

(a) Force and Effect of Operating
Permit Emission Limitations. In the
March 27, 1980 Notice of Proposed
Rulemaking (45 FR 20434), EPA
reviewed Indiana's scheme for
establishing SO, and particulate
emission limitations through State
issued operating permits (APC 19). EPA
proposed to approve the scheme if the
Attorney General of Indiana would
certify that limitations established in the
permits have the force and effect of a
regulation, Sections 3(b) and 8 of APC 13
(325 IAC 7-1-2(b) and 5) were part of
the scheme, and approval of those
sections depended on approval of the
scheme.

Indiana provided EPA with an
administrative advisory letter from the
Attorney General's Office. Although this
letter disclaimed any status as an
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official Attorney General Opinion, the
author said that violation of an
operating permit condition could be
used as “the basis for revoking the
permit or proceeding under IC 13-1-1-9,
13-7-5-1(1), 13-7-12-2, 13-7-13-1, or 13-
7-13-3" of the Indiana Statutes. The
writer concluded that violators of
permits were subject to the same legal
consequences as violators of the
statutes or regulations of the APCB and
thus permits had the “force and effect of
a rule or regulation under Indiana law."

Appendix A limitations (which are an
enforceable part of 325 IAC 7) are
superseded as a matter of State law
when limitations are incorporated into
an operating permit for a given source,
and they remain superseded for as long
as the permit exists, The State may
revoke a permit upon violation of the
emission limitations contained therein,
and may bring an enforcement action for
operating without a valid permit or for
viclating the underlying State emission
limitation. Therfore, the State appears to
have an effective enforcement
mechanism. Accordingly, EPA will
approve the State scheme for
establishing emission limitations.

Indiana is required by 325 IAC 7 to
submit operating permits to EPA for
approval. If a given permit reflects only
the emission limitations and conditions
already approved in the SIP, EPA will
take no further action with respect to
the permit and the Federally enforceable
emission limitation remains the one
approved as a part of the SIP.

Because 325 IAC 7-1-2(b) authorizes
the Board to establish emission
limitations in an operating permit for a
given source that may vary from the
Appendix A limitation, submission of
such permits will be treated by EPA as
SIP revisions and will be approved or
disapproved in accordance with Section
110 of the Clean Air Act. These
submissions must comply with EPA
notice and public hearing requirements
and be supported by adequate technical
information to assure that the revision
will not jeopardize attainment and
maintenance of the NAAQS. If the
emission limitations are less stringent
than the approved SIP limitations, a
prevention of significant deterioration
analysis with respect to the increment
consumed may be required.

If EPA approves the operating permit
as a SIP revision, the emission
limitations and conditions therein
become the new SIP requirements. If
these emission limitations and
conditions become unenforceable by
EPA, then the applicable emission
limitations and conditions for the
affected source will be the ones
originally approved as a part of the SIP.

The State submission did not deal -
with the issue of maintenance of the
ambient standards once they have been
attained. Although some allowance for
future growth was included in the
analyses discussed below, this may not
be sufficient to account for all increases
in SO, emissions in the future. To ensure
maintenance of the standards, Indiana
will rely on its permit program for both
existing and new or modified sources.
First, as part of each new source permit
review, a complete ambient air quatity
impact analysis is required. Second,
New Source Performance Standards
authority has been delegated to Indiana.
Third, EPA has partially delegated
Prevention of Significant Deterioration
authority to Indiana. Thus, new source
review requirements will be used to
maintain the ambient standards.

(b) Test Methods To Determine
Compliance. The Indiana Air Pollution
Control Board committed itself to act on
30 day averaging upon EPA final action
on the issue. On February 14, 1980 (45
FR 9994), EPA initiated a review of its
policies and procedures for regulating
coal fired power plant. As a part of this
review, EPA is investigating methods
that use longer averaging times and at
the same time ensure the protection of
the NAAQS. Therefore, EPA is not
rulemaking today on the 30 day
averaging provision of 325 IAC 7-1-3.

Section 3 includes three methods for
determining compliance: a stack test
-performed in accordance with 40 CFR
Appendix A Method 8, a 30 day average
of the fuel sulfur content, or other
methods approved by the IAPCB. EPA is
approving the stack test portion of
Section 5 but is taking no action on the
30-day averaging provision. All alternate
compliance methods approved by the
IAPCB must be submitted to EPA for
approval as revisions to the SIP.

(c) Compliance Timetables. EPA
proposed to approve 325 IAC 7-1-6,
Compliance Timetables, if the State
modified it to include the timetables
included in the present SIP for those
sources whose emission limitations are
either not changing or being relaxed.
The State declined to change this
section, however, because it felt that it
would be unfair to require immediate
compliance for those sources out of
compliance with the existing SIP, but in
compliance with State law. EPA’s
policy, as stated earlier in this notice, is
that compliance with the existing SIP
must be maintained until compliance
with the revised SIP is achieved.
Therefore, because of the State’s
continued support of Section 6, EPA has
no alternative but to disapprove the
extended compliance date for those
sources with relaxed or equivalent

emission limitations. For these sources,
the existing federally approved
compliance dates remain in effect.

(d) Part D SO; Plans for LaPorte,
Lake, and Marion Counties. The
proposed control strategy for each
county must be adequate to ensure
attainment and maintenance of the
annual primary, the 24-hour primary,
and the 3-hour secondary ambient
standards. A review of the control
strategies, attainment analyses, and
State commitments follows.

LaPorte County

The three major SO, sources in
LaPorte County are the Beatty Memorial
Hospital (Westville), the Indiana State
Prison (Michigan City), and the NIPSCO
Michigan City Station. The LaPorte
County control strategy requires only
the Indiana State Prison to meet a more
stringent emission limitation than the
statewide limit. The prison limitation is
8.01 g/Mcal (4.44 pounds/MMBTU or
1910 ng/]) with its existing 21m stacks
or, if it raises its 3 stacks to 30m, it is
allowed 9.22 g/Mcal (5.12 pounds/
MMBTU or 2203 ng/]). All other sources
in the County are subject fo the general
limit of 10.8 g/Mcal.

On January 12, 1979 (44 FR 2608), EPA
proposed stack height regulations to
implement Section 123 of the Clean Air
Act. These regulations generally
allowed sources automatic credit for
stack heights up to a good engineering
practice height, as determined by an
EPA formula. EPA proposed changes to
this policy on October 7, 1981 (45 FR
49814). The stack height increase at the
Indiana State Prison meets the criteria
in the proposed regulations.

To develop its proposed control
strategy for LaPorte County, the Air
Pollution Control Division of the Indiana
State Board of Health performeda
modeling analysis. EPA has defined
certain computer models as being
“reference models” for development of
SIPs. The State employed the RAM-rural
model in its analysis. RAM-rural was
the appropriate reference model for
multi-source rural areas at the time the
State did the modeling. Since then,
however, the reference rural multisource
model has become MPTER. Thus,
although the State’s analysis is
acceptable, any future modeling of this
county must employ MPTER.

The NWS station at which the
meterorological data was collected was
not clearly identified in the State's
technical support. This minor deficiency
was cited in the NPR. Subsequent
discussion with the State revealed that
the data were from Midway (surface
data) and Peoria {upper air data).




Federal Register / Vol. 47, No. 49 / Friday, March 12, 1982 / Rules and Regulations

10817

Because these NWS stations are
appropriate for LaPorte County
modeling, this deficiency has been
adequately resolved.

The State used a constant background
level based on LaPorte County
monitoring data to account for all man-
made and natural sources which are not
in the State's inventory. The State did
not provide sufficient data, however, to
support its background level, as EPA
noted in the NPR, The State
subsequently committed itself to submit
the justification for the background
concentrations for all appropriate
averaging periods to EPA. If this
documentation is not sufficient, then the
State committed itself to investigate and
make necessary revisions, including
changes to affected regulations, and
submit these to EPA by November 1982.

The EPA accepts the State's
commitment for resolving this minor
deficiency. The November 1982 date is
proposed for approval elsewhere in
today's Federal Register.

The State's modeling analysis focused
on the 24-hour ambient standard.
Because the State claimed that this was
the constraining standard, it did not
submit a 3-hour or an annual modeling
analysis, Although the 24-hour standard
has been shown to be constraining for
some rural counties, this has not been
demonstrated for LaPorte County. This
deficiency was noted in the NPR. The
State of Indiana committed itself to
investigate the 3-hour and annual
standard further and make necessary
changes, including changes to affected
regulations and submit this information
and any changes to EPA by November
1982, EPA accepts this commitment to
resolve this deficiency. EPA proposes to
approve the State’s schedule elsewhere
in today's Federal Register.

EPA is today conditionally approving
the LaPorte County SO, strategy.

Lake County

The Lake County control strategy was
based on reducing emissions from those
sources that have the greatest impact on
air quality and that can be controlled
with the least cost and operating effect
on a company. In general, reductions are
required for Jones and Laughlin Steel,
U.S. Steel, Inland Steel, Amoco, Energy
Cooperative, and Commonwealth
Edison sources within the County. Two
aspects of this strategy should be noted.

First, several U.S. Steel sources are
restricted to operation below design
capacity. This restriction, identified in
the regulations, was used in the
modeling with the use of emission
parameters for the reduced load
conditions.

Second, the control strategy includes
a stack height increase at the Northern
Indiana Public Service Co. Mitchell
Station from 71.9m to 104m. The Mitchell
Station is restricted to the existing
federally recognized emission limit of
2.1}3 g/Mcal (1.2 pounds/MMBTU or 516
ng/]).

RAM-urban, the appropriate multi-
source reference model for urban areas,
was applied in the analysis. In one

* section of its technical support

document, the State characterized
dispersion with the NRC Delta-T
stability classification scheme. Although
this use of a technique which has not
been approved by EPA for the
development of SIPs was cited in the
NPR, this portion of the submission was
not used by the State for the
development of the actual attainment
demonstration but was only used to
determine the applicability of RAM-
urban to Lake County. In addition, the
State removed this section from its
technical support document. Because the
State has withdrawn this portion of the
submittal and because it was not used
in the actual attainment demonstration,
EPA has determined that this issue
should not be part of the conditional
approval.

In the NPR, the emissions inventory
was cited as being incomplete since the
inventory did not appear to include the
American Brick Company in Munster.
During the public comment, Indiana
pointed out that American Brick was
included in the area source inventory.
As discussed in the technical support
document, recent site-specific monitored
violations indicate that treatment of this
source as an area source is
inappropriate. Because its SO,
emissions are released from a roof
monitor running the length of the main
shed, American Brick would more
properly be treated as a line or volume
source

The State also committed itself to
submit to EPA corrected emissions
inventories for Lake County. If the
submittal is not adequate, the State
committed itself to investigate and make
necessary corrections, including
revisions to affected regulations, by
November 1982.

EPA accepts this commitment and °
conditionally approves the emissions
inventory for Lake County. Because
Indiana removed emission controls from
process sources other than those
specifically included in Apendix A, the
State must utilize emission factors
which estimate emissions without
controls for these uncontrolled sources
in all modeling studies. EPA is proposing
to approve the November 19882 date
elsewhere in today's Federal Register.

Midway-Argonne surface/Peoria
upper air meterorological data were
used in the modeling. Argonne wind
data were substituted for those hours of
reported calm winds in the Midway data
set. EPA determined that this
substitution was appropriate.

Background levels were derived from
1976 and 1977 monitoring data collected
in the Lake County area. Levels were
developed for various ranges of wind
direction. The State provided
insufficient support for these values, as
noted in the NPR. The State has
committed itself to submit justification
for the background concentrations for
all appropriate averaging periods. If this
documentation is not sufficient, the
State committed itself to investigate and
make any necessary revisions, including
changes to affected regulations, and
submit them to EPA by November 1982.
This commitment is acceptable, and
EPA conditionally approves this portion
of the submittal. EPA is proposing to
approve the November 1982 date
elsewhere in today’s Federal Register.

Initially, the theoretical receptor
points, where the computer modeling
predicts ambient concentrations, were
laid out in a 1 km square grid network.
Receptors situated on industry-owned
property were either discarded or
shifted to either public or nonindustrial,
off-property locations. In general, the
network consisted of 71 receptors in a 4
km wide band«parallel to the shoreline
stretching from the Illinois border to the
Porter County line. EPA has cited
several deficiencies with the receptor
grid (i.e., inadequate resolution and
insufficient support for the dismissal of
on-property receptors), Although these
issues were not raised in the NPR, they
must be resolved in the State's
conditional approval submittal.

The State's modeling analysis focused
on the 24-hour standard. Although
Indiana claimed that this was the
constraining standard, no annual
analysis and an inadequate 3-hour
analysis were provided. Although this
issue was cited in general in the NPR,
EPA's particular concern with the 3-hour
modeling is the unjustified use of a
plume rise enhancement factor,
Application of a plume rise
enhancement factor is not acceptable
without adequate on-site supporting
data.

The State has committed itself to
submit documentation substantiating its
belief that the 24-hour standard is the
limiting standard. If protection of the
three-hour and annual standards cannot
be demonstrated, the State committed
itself to investigate further and make
necessary changes, including changes to
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affected regulations, and submit them to
EPA by November 1982. EPA accepts
this commitment and conditionally
approves this portion of the plan. EPA is
proposing to approve the November
1982 date elsewhere in today's Federal
Register. ;

The stack height increase in Lake
County meets EPA's most recent
approvability criteria, which were
discussed earlier. Therefore, EPA is
approving this portion of the plan.

Based on the State commitments, EPA
conditionally approves the Lake County
SO: plan.

Marion County

The Marion County control strategy,
called Scenario V, was submitted by the
State and applies only to the industrial
portions of southwest Marion County.
Scenario V is comprised of the following
source specific elements.

(1) Detroit Diesel Allison Plant #8, 2001
S. Tibbs Avenue: Stack height
increase (from 16.76 to 38.0m) and use
of 1.4% oil (2.52 g/Mcal or 1.4 pounds/
MMBTU);

(2) Detroit Diesel Allison Plant #5, 2355
S. Tibbs Avenue: Use of 1.6% sulfur
coal (4.41 g/Mcal or 2.45 pounds/
MMBTU);

(3) Indianapolis Power & Light (IPALCO)
Stout Plant, 3700 S. Harding Street:
Stack height increases (from 2@ 76.0m
to 2(@ 176.0m) and use of 8.54 g/Mcal
(5.3 pounds/MMBTU on 2280 ng/J)
coal and 0.63 g/Mcal (0.35 pounds/
MMBTU or 150 ng/]) oil;

(4) Bridgeport Brass, 1800 S. Holt Road:
Use of 4.97g/Mcal (2.76 pounds/
MMBTU or 1200 ng/]) coal;

(5) Reilly Tar & Chemical, 1800 S. Tibbs
Avenue: Use of 1.89-2.25 g/Mcal
(0.84-1.25 pounds/MMBTU or 404-538
ng/]) oil;

(6) National Starch, 1515 Drover: Stack
height increases (from 4 short stacks
serving Boilers 1, 2, 3, and 5 to one
52.1m stack for Boilers 1, 2, and 3 and
one 52.1m stack for Boiler 5), use of
7.18 g/Mcal (3.99 pounds/MMBTU or
1716 ng/]) coal, and specification of
standby boiler capacity.

To support the Mérion County control
strategy, the State submitted RAM-
urban modeling. The modeling
contained numerous technical
deficiencies that were cited in the NPR.
The deficiencies include:

(1) The background levels used were
not technically supported.

(2) The emissions inventory was
incomplete.

(3) The meteorological data base was
neither identified nor justified.

{4) No justification was provided for
the claim that the 24-hour standard is

constraining. (Based on this claim, no
annual nor 3-hour analyses were
submitted).

(5) The receptor network was neither
identified nor justified.

(6) The high and second high 24-hour
concentrations were not identified.

During the public comment period,
there were three developments related
to these deficiencies.

First, several commentors pointed out
that EPA had received a copy of the
modeling output on microfiche, EPA’s
review of the microfiche clarified some
of the documentation issues (i.e.,
concentration and meteorological data).

Second, commentors stated that EPA
had received the receptor network data
in a December 28, 1979 supplemental
submittal. EPA has reviewed these data
and has determined that improvement in
the spatial resolution of the receptor
network is necessary to assure that the
network is adequate to determine SO.
hotspots.

Third, in its comments, the State
noted that a City of Indianapolis-
industry task force has been working
directly with EPA to develop an
acceptable SIP for the entire County.
This recent task force effort is designed
to produce an alternative control
strategy that the State indicated it will
adopt after a public hearing and submit
to supersede the submission discussed
here. In this reanalysis, the task force is
attempting to correct any deficiencies
noted in the NPR. EPA will propose
rulemaking on this alternative control
strategy upon its receipt from the State.

Fourth, the State committed itself to
the following:

1. To submit the justification for the
background concentrations for all
appropriate averaging periods to EPA. If
this documentation is not sufficient, the
State will investigate and make any
necessary revisions, including changes
to affected regulations, and submit them
to the EPA by November 1982.

2. To submit to EPA corrected
emissions inventories for Marion
County. If the submittal is not adequate,
the State committed itself to investigate
and make necessary corrections,
including revisions to affected
regulations, and submit them to EPA by
November 1982.

3. To submit to EPA the corrected
receptor network coverage and
resolution, including a listing of the high
and second high concentrations on
critical days. If additional
documentation is necessary, it
committed itself to investigate and make
further revisions, including changes to
affected regulations, and submit them to
EPA by November 1982.

4. To submit all documentation
substantiating the State's belief that (1)

the 24 hour standard is the limiting
standard and (2) if the 24 hour standard
has been attained and will be
maintained, then the three hour
standard and annual stendards are also
being met. If protection of the three hour
standard and annual standards cannot
be justified by protection of the 24 hour
standard, then the State committed itself
to investigate further and make
necessary changes, including changes to
affected regulations, and submit them to
EPA by November 1982.

EPA finds these four commitments
acceptable. Additionally, the stack
height increases meet EPA’s most recent
guidelines which were discussed earliér.
Therefore, EPA is conditionally
approving the Marion County SO, plan
based on the four commitments. The
November 1982 schedule date for
submittal of the conditionally approved
items is being proposed for approval
elsewhere in today’s Federal Register.

(e) SO; Plan for Other Indiana
Counties.

Floyd and Jefferson Counties

Recent analyses have shown that 325
IAC 7, as it applies to the major SO
sources in Floyd and Jefferson Counties,
may not be adequate to protect the
NAAQS. Sources in these counties,
however, are being currently reviewed
under Section 126 petitions. These
petitions allege that facilities in Floyd
and Jefferson Counties may cause
violations of the NAAQS in the
adjoining Commonwealth of Kentucky.

Floyd and Jefferson Counties are not
included in today’s rulemeking action on
325 IAC 7. The strategy for Jefferson
County was disapproved on January 27,
1981, (46 FR 8473).

Wayne County

No Part D revision was received for
Wayne County. The State originally
claimed that the County should be
redesignated as attaining the SOz -
NAAQS. Therefore, the State believed
that no Part D SIP was necessary. No
technical support, however, was
provided for either the recommended
redesignation or the contention that the
emission limitations in 325 IAC 7 will
assure attainment and maintenance of
the NAAQS in the vicinity of the
municipally owned electric generating
station in Richmond. Furthermore,
recent monitored violations reinforce
the need for more stringent SO,
regulations in Wayne County. During
the public comment period, the State
agreed to revise its designation of
Wayne County to nonattainment for
SO.. It also committed itself to develop a
control strategy when its redesignation
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is final. However, without a control
strategy and attainment demonstration
for Wayne County, EPA must
disapprove the SO, SIP as it applies to
Wayne County.

Dearborn, Porter, and Warrick Counties

Under 325 IAC 7 all sources with the
potential to emit 22.3 Mg (25 tons) or
more of SO, per year in Dearborn,
Porter, and Warrick Counties are
subject to the general emission limit of
10.8 g/Mcal (2580 ng/]). This represents
a relaxation from the existing federally
approved emission limits for these
counties. Inadequate technical support
was provided to demonstrate that this
relaxation would protect the NAAQS.

In its public comments, the State
argued that since these counties are
designated as unclassifiable, no control
strategy is necessary. It admitted that
the 10.8 g/Mcal limit represents a
relaxation, but argued that this is
irrelevant since the federally recognized
SIP is outdated. The State agreed to
develop a control strategy only if the
designations are changed to
nonattainment. To this end, the State
committed itself to assess that
attainment status of these counties
according to a fixed schedule. The State
has recently modeled these counties
with computer dispersion models and
has submitted ambient monitoring data.
These analyses and data are currently
under EPA review. Additionally, on June
17, 1981, Indiana submitted as a revision
to its SIP new emission limitations for
the Tanner's Creek power plant in
Dearborn County. EPA will rulemake on
this submission in the future. However,
based on the evidence currently
available to the Agency, EPA must
disapprove 325 IAC 7 as it applies to
Dearborn, Porter, and Warrick Counties
because the State has not demonstrated
that a 10.8 g/Mcal emission limitation is
sufficient to protect the NAAQS in these
three counties.

Public Comments

In response to the March 27, 1980
notice of proposed rulemaking, EPA
received many public comments. EPA
has carefully considered those
comments in reaching today's
rulemaking action. EPA discussed
earlier in this notice its response to
some of these issues and will not repeat
its response here. Summaries of the
remaining issues raised by the
comments and EPA's responses to these
issues are as follows:

General Procedural Comments

Issue: One commentor submitted
extensive national comments and

requested the comments be considered
part of the record for each State plan.

Response: Some of the issues raised in
the comments are not relevant to
provisions in Indiana’s submittal.
However, EPA notified the public of its
response to all of the issues in the
February 21, 1980 Federal Register (45
FR 11472).

Issue: Several industrial commenters
questioned EPA's authority under the
Clean Air Act to review a State's
submission in terms of "enforceability,"
“stringency,” “relaxation or revocation,"”
or “continuity.”

Response: EPA responded to similar
comments from some of the same
commenters in the February 21, 1980
Federal Register (45 FR 11472, 11475~
76). EPA incorporates its February 21,
1980 response by reference in today's
rulemaking.

Issue: Numerous industrial
commenters argued that EPA's policy of
conditional approval is not sanctioned
by the Clean Air Act. Some of the
commenters claim that EPA must
promulgate a federal SIP and comply
with procedural requirements for such
promulgation if the Administrator finds
a State plan inadequate. The commenter
further contends that conditional
approval circumvents the procedural
safeguards of Section 307 of the Act and
coerces State modification of the plan
through threat of disapproval.

Response: In the Administrator's
view, conditional approval provides
procedural safeguards equivalent to
those available when the Administrator
promulgates a plan. A discussion of
conditional approval and its practical
effect appears in supplements to the
General Preamble published on July 2,
1979 (44 FR 38583) and November 23,
1979 (44 FR 67182). In the case of
Indiana, for example, the Administrator
has proposed to conditionally approve
certain provisions. The commenter has
had an opportunity to submit extensive
written comments and receive EPA’s
response. Today's final conditional
approval may be challenged in the
appropriate United States Court of
Appeals within 60 days. The rulemaking
and judicial review procedures thus
provide opportunities for comment and
review similar to those provided for
promulgations under Section 307(d).

Conditional approval is also
consistent with the Administrator’s
obligation under Section 110(c)(1)(C).
That subsection requires the
Administrator to promulgate regulations
for a state if “the state fails, within 60
days after notification by the
Administrator or such later period as he
may prescribe, to revise an

implementation plan as required
pursuant to a provision of its plan
referred to in subsection (a)(2)(11)."
When the Administrator proposes
conditional approval, he is essentially
notifying the state that further revisions
are required to make the plan or
regulations fully approvable. If the state
fails to satisfy the Administrator's
conditions, the Administrator will
disapprove the plan or regulation and
may then promulgate regulations to
correct the deficiency. The state is
simply offered the option of correcting
the inadequacies itself.

Issue: Several industrial commenters
allege that their ability to comment was
impaired by the absence of a complete
record during the comment period. The
commenters argue that a complete
record is required at the time of the
proposed rulemaking by either or both
the Administrative Procedure Act (5
U.S.C. 551 et seq.) and section 307(d) of
the Clean Air Act. The commenters
complain that EPA's files relating to the
proposed rulemaking did not contain all
the materials submitted to it by one of
the commenters, documentation to
support EPA's positions in the proposed
rulemaking, and the entire State hearing
record. Consequently, the commenters
requested that EPA accept
supplementary comments on materials
not available during the comment
period. Finally, the commenters state
that EPA must hold its own public
hearings on the proposal if the entire
record of the State proceedings was not
incorporated into the Federal record.

Response: EPA disagrees with the
commenter’s assertion that either the
Administrative Procedure Act or section
307(d) of the Clean Air Act requires EPA
to compile a complete record at the time
EPA proposes rulemaking. The
procedural requirements of section
307(d) apply only to those actions listed
in section 307(d)(1). State-initiated SIP
revisions are not included in the list.
Therefore, state-initiated SIP revisions
are subject to the procedural
requirements of the Administrative
Procedure Act, which does not require
the compilation and availability of a
complete record at the time of proposed
rulemaking.

Citing Appalachian Power Company
v. Environmental Protection Agency, 477
F.2d 495 (1973), the commenters state
that if EPA does not consider the State
record in its entirety, the Agency must
conduct full public hearings itself. EPA
believes that applicable case law is
contained in Buckeye Power, Inc. v.
Environmental Protection Agency, 481
F.2d 162 (1973), in which the Court
determined, among other things, that the
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Agency need not supplement the record
with transcripts of public hearings held
in states in connection with adoption of
state plans. EPA conducted this
rulemaking in accordance with the
holding in that case and with the
requirements of the Administrative
Procedure Act and the Clean Air Act.
Further, in accordance with the
regulatory provisions of 40 CFR 51.4 (c)
and (d), the State has prepared and
retains for inspection by the
Administrator upon his request a record
of each hearing. The State also
submitted with the revision a
certification that the required hearings
were held after appropriate notice.
Therefore, EPA believes that it has
satisfied the applicable statutory and
regulatory rulemaking requirements.

Finally, EPA declines the commenters'
request that it accept supplementary
comment on materials not available
during the comment period. During the
comment period, all State submittals
and technical support were available for
inspection. Public comments were added
to the file on this revision as they were
submitted. State hearing records were
available from the State Agency. EPA
believes that the Notice of Proposed
Rulemaking summarized the bases for
its positions. Therefore, EPA believes
that the commenters had a full and fair
opportunity to comment on this SIP
revision.

Issue: One industrial commenter
expressed its concern that by approving,
disapproving, and conditionally
approving different portions of a
regulation, EPA was rewriting the
State's submittal. The commentor
believes that EPA has authority only to
approve or disapprove the entire SIP for
a given area.

Response: Section 110(a)(2) of the
Clean Air Act expressly provides that
for each SIP submittal. the
Administrator must “approve or
disapprove such plan or each portion
thereof." The section further provides
that the Administrator must “approve
such plan, or any portion thereof" if he
determines that it was adopted after
reasonable notice and hearing and that
it satisfied specified criteria.
Consequently, EPA believes it is
authorized by the Clean Air Act to
approve, disapprove, and conditionally
approve different portions of a SIP for a
given area.

Long Range Transport of SO, and
Sulfates

Issue: New York claims that EPA
failed to comply with Sections
110(a)(2)(E) and 126 of the Clean Air
Act. The commentor argued that EPA
erred by not considering the long-range

impacts of SO, on sulfate formation,
total suspended particulate levels, and
acid deposition. New York's comments
specifically address the revised limits at
IPALCO's Stout Plant (Stout) and
NIPSCQO's Michigan City Station
(Michigan City). The commentor does
not contend that the Stout or Michigan
City plants, specifically, will interfere
with attainment or maintenance of SO.
standards in New York, or any other
state, or that EPA erred in its
determination that the plants would
have an insignificant impact on SO;
concentrations in other states. Rather,
the commentor argued that EPA was
required to calculate the impacts of the
SO, revisions on sulfate and particulate
matter concentrations in other states.
Furthermore, the commentor claimed
that modeling tools are available and
should have been used by EPA to
address the long-range transport
problem.

Response: EPA’s review and approval
of the Indiana SO, SIP revision is
consistent with Sections 110(a)(2)(E) and
126 for several reasons. First, 325 IAC 7
involves only SO; emission limitations.
Accordingly, the revisions were only
modeled for their impact on SO;
concentrations. Indiana’s revisions to its
particulate SIP do not relax the
particulate matter emission limitations
for Stout and Michigan City. Indiana,
therefore, was not required to model the
effect of its revisions on particulate
matter levels.

Second, EPA reference models are
only valid out to 50 kilometers (km) from
a source. No reference techniques have
yet been established for accurately
evaluating impacts beyond 50 km. The
“state-of-the-art” of long-range transport
models is not sufficiently advanced to
be used for regulatory purposes.
Consequently, contrary to the
commentor's claim, there are no EPA-
approved regulatory tools currently
available to assess long-range impacts.

Third, with respect to interstate
impact within the range of EPA's
reference models, because there are no
SO, nonattainment areas within 50 km
of either Stout or Michigan City, EPA
believes that these sources do not cause
or contribute to a violation in any
interstate area within 50 km of these
sources. Additionally, because these
revised emission limits do not differ
greatly from the emissions the plants are
presently emitting, EPA believes that
these facilities will not cause or
contribute to violations in these areas in
the future. All interaction with other
sources within LaPorte and Marion
Counties will be analyzed by Indiana in
addressing the deficiencies identified by
this notice.

EPA has also considered whether
revision of the emission limits for the
named sources interferes with measures
“required to be included in the
applicable implementation plan for any
other state under Part C to prevent
significant deterioration of air quality
* * * " There is only one State,
Michigan, within 50 km of the named
sources, and there are no counties in
Michigan within 50 km of the named
sources for which the PSD baseline has
been triggered. Therefore, EPA has
concluded that no such interference will
result for those counties which are
within the range of EPA’s reference
models.

Fourth, with respect to the claim that
EPA should have modeled the SO,
emissions for their effect on the
particulate matter levels in other states,
EPA's currently adopted models are
simply not capable of such an analysis.
EPA models estimate ground-level SO
concentrations caused by a plant's SO,
emissions. Similary, EPA models
estimate ground-level particulate matter
concentrations caused by a plant's
particulate matter emissions. Models
capable of estimating the impact of SO
emissions on ground-level particulate
matter concentrations have been
developed by researchers, and EPA is
presently evaluating their predictive
accuracy as part of an overall revision
to its Modeling Guideline. Application of
these models at this time, however, is
premature.

Fifth, for the purposes of Section
110(a)(2)(E), it is important to note that
the commentor has not shown that the
SO, emissions from the two named
Indiana plants actually contribute
materially or at all to particulate
pollution in other states. The commentor
cites nothing that supports a finding that
Stout or Michigan City is responsible for
any pollutant concentrations in another
state, let alone concentrations that
prevent a state from attaining or
maintaining particulate matter
standards.

New York’s comments focus primarily
on the aggregate impact of numerous
Midwest sonrces. At New York's request
a Section 126 hearing was held on the
aggregate impact of SO, emissions from
Midwest sources. (On June 18 and 19,
1981, in Washington, D.C.) EPA will, if
necessary, reevaluate the adequacy of
the Indiana plan when the findings on
New York's Section 126 petition become
available.

Finally, the sulfate question raised by
the commentor is a complex one. To
date, EPA has not established a national
ambient air quality standard for
sulfates. However, the sulfate issue is

T—



Federal Register / Vol. 47, No. 49 / Friday, March 12, 1982 / Rules and Regulations

10821

being evaluated as part of EPA's current
review, under Section 109(d)(1), 42
U.S.C. 7409(d)(1), of the criteria and
national standards for sulfur oxides and
particulate matter (see “Second External
Review Draft Air Quality Criteria for
Particulate Matter and Sulfur Oxides,"
and notice announcing comment period
on draft, 46 FR 15569 (March 6, 1981)). At
present, in the absence of a national
standard for sulfates, EPA is not
required to consider the the impact of
the Indiana SO, plan on sulfate levels.

Issue: The Province of Ontario,
Canada, claimed that emissions from
IPALCO's Stout and NIPSCO's Michigan
City plants and other sources in the
Great Lakes region adversely affect air
quality in southern Ontario in
contravention of Section 115 of the
Clean Air Act, The principles of
international law, and the Memorandum
of Intent Between the Government of
Canada and the Government of the
United States of America Concerning
Transboundary Air Pollution (August 5,
1980). Ontario argued that the long-
range transport of the sulfate derivatives
of SO, causes acid deposition and
decreased visibility in that province.

Response: Ontario’s claim that
Section 115 prohibits international air
pollution is not appropriately raised in
the context of this SIP revision. Section
110(a)(2)(E) addresses only interstate
pollution; not international pollution.
EPA is not required, not would it be
appropriate, to consider claims
concerning international air pollution as
part of this proceeding. Under Section
115 the Administrator may notify a State
that a SIP revision is necessary to
prevent transboundary air pollution if
reports or studies submitted by an
international agency lead her to believe
that public health or welfare in a foreign
county is endangered.’ 42 U.S.C. 7415.
Absent formal notification, however,
Section 115 does not require EPA to
consider transboundary air pollution in
approving a SIP revision.

Ontario also argues that principles of
international law prohibit EPA, as an
agency of the federal government, from
permitting individuals within the U.S. to
pollute Canadian territory or property.
However, Ontario bases its claim of
injury from transboundary air pollution
upon the cumulative impacts of total
SO, emissions from the midwestern and
northeastern U.S., and not solely upon
emissions from the Indiana plants that
are subject of this rulemaking. Ontario
has had an opportunity to submit its
views on the cumulative interstate
effects of SO, and sulfates at a hearing

! The Secretary of State may also request the
Administrator to give such notification to a State.

held by EPA on June 18 and 19. See 46
FR 24602 (May 6, 1981). Furthermore,
transboundary SO.: emissions are
subject of ongoing negotiations between
Canada and the U.S. In view of the
limited scope of this proceeding and the
other fora available in which Ontario
may raise issues of aggregate SO,
emissions and international law, EPA
does not believe that it is required to
consider these issues here.

Finally, Ontario claims that the
Memorandum of Intent (MOI) between
the Government of Canada and the
United States of America places
affirmative obligations upon EPA. In
that document Canada and the U.S.
stated their intent to “promote vigorous
enforcement of existing laws and
regulations * * * in a way that is
responsive to the problems of
transboundary air pollution,” pending
the conclusion of a formal agreement on
air pollution between the two countries.
The U.S. has honored the intent of the
MOI by controlling its SO; emissions to
the extent allowed by the provisions of
domestic law. In this rulemaking EPA
has concluded that the current emission
limits are adequate to protect and
maintain the NAAQS. Therefore it has
met its obligations under the MOI to
enforce domestic law.

Comments on Measurement Methods
and Enforcement Procedures

Issue: Several comments were
received relating to sulfur variability.
Specific issues included 30-day
averaging, the Expected Exceedance
(ExEx) Method for determining
emissions limitations, and the
effectiveness of stack tests to determine
compliance.

Response: EPA recognizes the
problem of sulfur variability.
Consequently, on February 14, 1980,
EPA published a Federal Register notice
notifying the public that EPA had begun
a review of its policies and procedures
for regulating large coal-fired boilers.
Among the issues under review are: (a)
Compliance test methods, (b) sulfur
variability, (c) modeling guidelines, and
(d) averaging periods for emission
limitations. This review will address 30-
day averaging, appropriate methods for
evaluating 30-day averages, and
protection of the NAAQS. Based on its
review, EPA will make any necessary
modifications in its policies. Until this
review is complete, EPA will not
rulemake on 30-day averaging in
Indiana.

Issue: Commentors stated that until
methods are available to address sulfur
variability, EPA should have an interim
SO, enforcement policy similar to the
one that EPA approved in Ohio. These

commentors believe that the daily cap
should be 1.9 times the applicable
emission limit.

Response: EPA has discussed with the
State the possibility of adopting such a
policy. However, any such enforcement
policy would not modify the applicable
SO, SIP emission limitations, but would
only be a statement of enforcement
priorities. EPA is taking no action today
on 30-day averaging.

Issue: A commentor suggested that
power plant units that operate only
under peak load conditions should not
be required to maintain emission
controls based on full, continuous load
operation.

Response: Units reserved for
emergency and stand-by operation were
not considered in the development of
overall county-wide control strategies.
However, sources which operate during
peak load periods must be included in
all strategies, because peak loads for
any one source may occur when other
sources are also experiencing peaks.

Compliance Date Comments

Issue: Commentors argued that EPA's
proposed disapproval of 325 IAC 7-1-6
(compliance timetables) is not valid,
stating that the Clean Air Act (Section
110 and Part D) requires attainment by
the statutory date and reasonable
further progress in the meantime. Thus,
the December 31, 1981 (with possible
extensions to December 31, 1982)
compliance date in 325 IAC 7 should be
acceptable. In addition, the commentors
alleged that there should not be a
requirement for immediate compliance
from sources which are emitting at
emission limitations representing a
relaxation (i.e., operating out of
compliance) of the federally approved
SIP because the emission limitations in
the federal SIP are outdated and have
never been enforced against these
sources.

Response: 325 IAC 7 revises some
existing emission limitations. As
discussed earlier, EPA policy is that the
existing emission limits for any source
remain in effect to prevent a source from
operating uncontrolled, or under less
stringent controls, while it is moving
toward compliance with the new
regulations (44 FR 20373, April 4, 1979).
Sources for which the 325 IAC 7
represents a relaxation from the
previous federally approved SIP,
therefore, cannot be given additional
time to achieve compliance with 325
IAC 7. The act requires “reasonable
further progress” (RFP) in the interim
period prior to attaining the NAAQS.
Reasonable further progress does not
mean that time is provided for a source
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to do less. Nor does allowing additional
time comply with the

“* + + implementation of all
reasonably available control measures
as expeditiously as practicable.”
(Section 172(b)(2) of the Act). New
compliance schedules can only be
approved for sources that are subject to
more stringent regulations under 325
IAC 7.

Lake County Comments

Issue: Several commentors supported
approval of the Lake County SO, control
strategy. One commentor also noted that
the minor deficiencies cited in the NPR
have been resolved by the Lake County
Industrial Task Force.

Response: During the public comment
period, EPA received no formal
submissions from the State that resolved
the deficiencies cited in the NPR. EPA
can consider only official State
submissions in its rulemaking. In view of
the commitments made by the State to
resolve these deficiencies, however,
EPA feels that conditional approval of
the Lake County Plan is justified.

Issue: A commentor claimed that
short-term background concentrations
were derived and submitted to EPA in
Jate 1979, and that no estimate of an
annual background was necessary
because there have been no monitored
violations of the annual standard in
Lake County over the past few years.
Thus, EPA's comment regarding
background values is alleged to be
inappropriate.

Response: The Agency informed the
State and the Lake County Industrial
Task Force of the problems with the
background levels in a letter dated
January 9, 1980 from David Kee,
Director, Air and Hazardous Materials
Division, Region V, EPA to James
Dickerson, Chairman, Lake County
Industrial Task Force. As discussed in
that letter, additional technical
justification (e.g., map of monitor
locations, list of concentrations, and
computations used to derive the
background) is required to support the
short-term backgrounds. In addition, a
valid attainment demonstration for the
annual standard must be provided.
Consequently, further support is still
required to resolve the background
concentration issue. Finally, even if
there have been no monitored violations
of the annual standard in Lake County,
EPA still requires an analysis of the
annual standard to assure that no
violations of the annual standard take
place, perhaps at a location which is not
presently being monitored.

Issue: Commentors maintained that a
valid attainment demonstration for the
3-hour standard was submitted to EPA

in 1979 and that no annual attainment
demonstration is needed since there
have been no measured annual
violations. Thus, EPA's deficiency
comment concerning the need for a 3-
hour and an annual attainment
demonstration is alleged to be in error.

Response: The Agency has previously
informed the State and the Lake County
Industrial Task Force of problems with
the 3-hour and annual attainment
demonstration in the January 9, 1980
letter from Kee to Dickerson. As noted
in that letter, the 3-hour and annual
analyses which we have received do not
adequately justify attainment and
maintenance of the 3-hour and annual
standards. The annual analysis is
deficient since it relied solely on
monitoring data that is not temporarily
and spatially adequate, by itself, for an
attainment demonstration.
Consequently, valid 3-hour and annual
attainment demonstrations must still be
provided.

Issue: A commentor submitted various
technical papers supporting, in general,
the use of a plume rise enhancement
factor due to the merging of several
individual plumes.

Response: The Agency informed the
State and the Lake County Industrial
Task Force of the problems with the
application of a plume rise enhancement
factor in the January 9, 1980 letter from
Kee to Dickerson. As noted in that letter,
use of such a factor has not been
demonstrated to be appropriate
because: (a) No site-specific or
representative supporting data have
been provided, (b) the validity of this
factor needs to be examined on a
source-by-source basis, and (c) even if
the first two points can be shown, then
the enhancement factor must be applied
uniformly.

Issue: The Lake County Task Force
claimed that it has submitted adequate
justification for the modeled receptor
network.

Response: The Agency informed the
State and the Lake County Industrial
Task Force of problems with the
receptor network in the January 9, 1980
letter from Kee to Dickerson. As noted
in that letter, the receptor resolution is
inadequate and the dismissal of certain
on-land receptors has not been
supported. Thus, the modeled receptor
network still contains several
deficiencies that must be resolved.

Marion County Comments

Issue: Commentors stated that an SO,
background concentration was not
developed for the 3-hour and annual
averaging periods in the Marion County
SO, analysis because the 24-hour
averaging period proved to be the

limiting factor. The commentors claimed
that this was supported by inspection of
the 1-hour concentrations. The
commentors also asserted that a 24-hour
background was applied in the 24-hour
analysis. They claimed that this analysis
demonstrated attainment and
maintenance of the NAAQS.

Response: The documentation
submitted by the commentors purporting
to demonstrate that the 24-hour
standard is constraining is inadequate.
Conversion of the second highest 1-hour
concentration to a 3-hour average value
results in a concentration greater than
the 3-hour secondary standard. Thus, it
has not been shown the 24-hour
standard is constraining. Without this
demonstration, 3-hour and annual
attainment demonstrations with
appropriate background levels are
required. Additionally, justification for
the 24-hour background concentration is
necessary to support the 24-hour
attainment demonstration.

Issue: The commentors claimed that a
complete emissions inventory consisting
of 83 point and 54 area sources was
employed. The inventory included: (a)
The SO, control strategy originally
proposed by the State in an October,
1978 study for all sources (except those
located in the southwest quadrant of
Marion County and (b) the control
strategy proposed by an Industrial Task
Force for sources located in the
Southwest quadrant of Marion County.

Response: EPA believes that the
reference SO, emissions inventory is
deficient. Current SO, emissions
inventory data collected by the City of
Indianapolis Division of Air Pollution
Control indicates that 92 point sources
and 64 area sources need to be included
in a detailed modeling analysis for
Marion County. The State must certify
that the proposed SO: control strategy
for Marion County includes all of the
sources and their current emissions
parameters in the modeling analysis in
order to properly assess attainment and
maintenance of SO: NAAQS.

Issue: In response to the NPR, the
commentors pointed out that the SOa
modeling analysis for Marion County
used 1974 Indianapolis surface and
Dayton, Ohio upper air observations
provided by the National Weather
Service (NWS).

Response: EPA believes that the
meterological data base cited by the
commentors is an appropriate data base
for the Marion County modeling
analysis. However, all future modeling
analyses for Marion County must
employ five years of recent
representative NWS data, or, for source-
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specific modeling, at least one year of
source-specific data.

Issue: In response to the NPR, the
commentors said that documentation
showing the specifics of the receptor
network used in the Marion County SO,
analysis are included in a supplemental
" report submitted to EPA on December
28, 1979, This report established that the
receptor network employed in modeling
analysis of the preposed control strategy
for Marion County includes the original
input receptors used in the State's
October 1978 modeling analysis for
Marion County and an additional 56
receptors chosen around critical “hot
spots.”

Response: No demonstration has been
provided to show that the additional 56
receptors are sufficient to analyze the
air quality impacts due to the proposed
revised control strategy (e.g., use of GEP
stack heights, boiler derating, fuel
adjustments, etc.) where it differs from
the control strategy originally addressed
in the State's October 1978 analysis. The
change in control strategy can be
expected to shift the location of the “hot
spot"” areas. Documentation has not
been provided to show that “hot spots"
due to the proposed control strategy can
be adequately assessed with this
revised receptor network.

Issue: One commentor advised EPA
that caution should be exercised when
associating a source either directly or by
implication with “potential” or “actual”
violations of the NAAQS through multi-
source modeling data. The commentor
further emphasized that assessing multi-
source interaction under varying
meteorology often makes it difficult to
identify one source as a primary factor
without considering other source
impacts on other receptors on other
days.

Response: EPA agrees that it is often
difficult to determine source culpability.
Consequently, EPA recommends that
source applicability tables be obtained
in multi-source situations to assist the
State in developing and supporting a
control strategy. EPA, however, only
determines if a strategy, as submitted,
attains and maintains the NAAQS. It
does not review the criteria by which
the State chooses its strategy.

Comments on Warrick, Dearborn, and
Porter Counties

Issue: The commentors claim that
dispersion modeling studies prove that a
10.8 g/Mcal (6.0 pound/MMBTU or 2580
ng/]) emission limit is sufficient to attain
the annual and 24-hour NAAQS in
Warrick County. The commentors
claimed that quality assured on-site
monitoring data based on a recent one-
year record showed no violations of the

primary or secondary NAAQS.
Therefore, they argue that EPA should
approve the 10.8 g/Mcal emission
limitation proposed for Warrick County.

Response: The proposed 10.8 g/Mcal
emission limitation represents a
relaxation of the currently enforceable
SIP emission limitation of 2.16 g/Mcal
(1.2 pound/MMBTU or 516 ng/]) (38 FR
12698, May 14, 1973). The most recent
SO, SIP revision submission by the
State of Indiana in early 1979 indicates
that the 10.8 g/Mcal emission limitation
is not sufficient to attain and maintain
the NAAQS in Warrick County. In
addition, the monitoring network has
not been shown to provide adequate
spatial coverage to identify and measure
S0; “hot spots.” Thus, a site-specific
modeling study employing EPA
reference modeling techniques as
described in the Guidelines on Air
Quality Models must be performed to
support the 10.8 g/Mcal emission
limitation.

Wayne County Comments

Issue: Commentors claimed that the
SO: nonattainment designation for
Wayne County, Indiana, should be
changed to attainment.

Response: The commentors’ claim that
Wayne County be designated
attainment for 8Os is not sufficiently
justified. The nonattainment designation
is supported by monitored violations of
the short-term SO: NAAQS in the years
1976, 1977 and 1980. Furthermore, a
downwash modeling analysis performed
by the State using emissions data for the
municipally owned electric generating
station indicated air quality impacts that
violate the NAAQS. Therefore, EPA
maintains its determination that Wayne
County is nonattainment for SO,, that a
control strategy must be developed for
Wayne County, and that appropriate
Wayne County emission limitations
must be included in 325 IAC-7 in order
to meet the requirements of section 110
of the Clean Air Act.

Conclusion

EPA is conditionally approving
Indiana’s revised 325 IAC 7 with the
following exceptions: (1) Disapproving
the compliance dates in Section 6 for
those sources only where emission
limitations have either not changed or
are numerically higher; (2) disapproving
the strategies for Dearborn, Porter,
Warrick, and Wayne Counties because
the State did not demonstrate that a 10.8
g8/Mcal emission limitation is sufficient
to attain and maintain the NAAQS; and
(3) taking no action on the 30-day
averaging compliance concept in Section
3. EPA is approving the SO, emission
limitations for new Fossil Fuel Fired

Steam Generators, Petroleum Refineries
and Sulfuric Acid Plants, the stack
height provisions for SO, sources, and
the severability and force and effect
regulations as they apply to the SO,
regulations.

EPA'’s conditional approval requires
the State to determine or submit, with
revisions to the regulations as needed,
the following by November 1982. The
November 1982 date is being proposed
for approval elsewhere in today's
Federal Register.

LaPorte County

(1) Background levels for all
appropriate averaging periods (i.e., 3-
hour, 24-hour and annual) must be
justified and must be applied in the
analysis.

(2) The 24-hour standard must be
demonstrated to be the constraining
standard. In lieu of such a
demonstration, 3-hour and annual
attainment analyses must be provided.

Lake County

(1) The emissions inventory is
incomplete. All process sources must be
included within the emissions inventory:
In particular, proper treatment of
American Brick is necessary.

(2) Background levels for all
appropriate averaging periods must be
justified and must be applied in the
analysis.

(3) The 24-hour standard must be
demonstrated to be the constraining
standard. In lieu of such a
demonstration, 3-hour and annual '
attainment analyses must be provided.

(4) The analyses must contain
adequate receptor resolution.

Marion County

(1) Background levels for all
appropriate averaging periods must be
justified and must be applied in the
analysis.

(2) The emission inventory is
incomplete. A comprehensive inventory,
including all significant process and fuel
burning SO, sources, must be applied in
the control starategy evaluation.

(3) The 24-hour standard must be
demonstrated to be the constraining
standard. In lieu of such a
demonstration, 3-hour and annual
attainment analyses must be provided.

(4) The analyses must contain
adequate receptor resolution.

EPA's conditional approval of the SO,
control strategies for Lake, LaPorte, and
Marion Counties removes the SO,
growth restrictions of Section
110(a)(2)(I) from these counties. Section
110(a)(2)(I) requires that an approved
Part D SIP must be in place for a
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particular area and pollutant before the
restrictions are lifted. One portion of an
approved Part D SIP is that an approved
new source review (NSR) program,
which meets the requirements of Section
173, must be in place. EPA has recently
approved Indiana's Part D NSR Plan.

Wayne County's plan is being
disapproved today. Therefore, the
110(a)(2)(I) restrictions will continue to
apply in Wayne County. The SIP
regulations for Wayne County remain
those approved by EPA in 1976.
Dearborn, Porter, and Warrick Counties
are designated unclassifiable. Therefore,
the 110(a)(2)(I) restrictions are not in
effect in these three counties. The SIP
regulations remain those approved by
EPA in 1973 for Porter and Warrick
Counties and those that were approved
in 1976 for Dearborn County.

The conditional approval granted
through this notice will remain in effect
as long as the State meets its
commitments according to the agreed
upon schedule. This schedule is being
proposed today elsewhere in the Federal
Register. Failure to submit the necessary
material by the scheduled date or
inadequate submissions will require SIP
disapproval by EPA (44 FR 67182,
November 23, 1979). This would result in
the imposition of growth restrictions for
the disapproved counties. Furthermore,
the SIP emission limitations would again
become those contained in the
regulations approved in 1976 for Lake
and Marion Counties and those
approved in 1973 for LaPorte County.

The 1980 edition of 40 CFR Part 52
lists in the subpart for each State, the
applicable deadlines for attaining
ambient standards (attainment dates)
required by section 110(a)(2)(A) of the
Act. For each nonattainment area where
a revised plan provides attainment by
the deadlines required by section 172(a)
of the Act, the new deadlines will be
substituted on the attainment date
charts. The earlier attainment dates
under section 110(a)(2)(A) will continue
to appear in a footnote to charts
published earlier. Sources subject to the
plan requirements and deadlines
established under section 110(a)(2)(A)
prior to the 1977 Amendments remain
obligated to comply with those
requirements, as well as with the new
section 172 plan requirements.

Congress established new deadlines
under section 172(a) to provide
additional time for previously regulated
sources to comply with new, more
stringent requirements and to permit
previously uncontrolled sources to
comply with newly applicable emission
limitations. If these new deadlines were
permitted to supersede the deadlines
established prior to the 1977

Amendments, sources that failed to
comply with pre-1977 plan requirements
by the earlier deadlines would
improperly receive more time to comply
with those requirements. Congress,
however, intended that the new
deadlines apply only to new, additional
control requirements and not to earlier
requirements. As stated by
Congressman Paul Rogers in discussing
the 1977 Amendments:

Section 110(a)(2) of the Act made clear that
each source has to meet its emission limits
“as expeditiously as practicable” but not
later than three years after the approval of a
plan. This provision was not changed by the
1977 Amendments. It would be a perversion
of clear congressional intent to construe Part
D to authorize relaxation or delay of emission
limits for particular sources. The added time
for attainment of the national ambient air
quality standards was provided, if necessary,
because of the need to tighten emission limits
or bring previously uncontrolled sources
under control. Delays or relaxation of
emission limits were not generally authorized
or intended under Part D.

(123 Cong. Rec., 11 11958, daily ed. November
1, 1977)

To comply fully with the intent of
Congress that sources remain subject to
pre-existing plan requirements, sources
cannot be granted variances extending
compliance dates beyond attainment
dates established prior to the 1977
Amendment. Such variances would
impermissibly relax existing
requirements beyond the applicable
section 110(a)(2)(A) attainment date
under the plan. Therefore, for
requirements adopted before the 1977
Amendments, EPA will not approve a
compliance date extension beyond pre-
existing 110(a)(2)(A) attainment dates,
even though a section 172 plan revision
with a later attainment date has been
approved.

However, in certain exceptional
circumstances, extensions beyond a pre-
existing attainment date are permitted.
For example, if a section 172 plan
imposes new, more stringent control
requirements that are incompatible with
controls required to meet the pre-
existing regulations, the pre-existing
requirements and deadlines may be
revised if a state makes a case-by-case
demonstration that a relaxation or
revocation is necessary. Any such
exemption granted by a state will be
reviewed and acted upon by EPA-as a
SIP revision. In addition, as discussed in
the April 4, 1979 Federal Register (44 FR
20373), an extension may be granted if it
will not contribute to a violation of an
ambient standard or a PSD increment.

Under Executive Order 12291, EPA
must judge whether a regulation is
“major” and, therefore, subject to the

requirement of a regulatory impact
analysis. This regulation will not be
major as defined by Executive Order
12291, because this action either
conditionally approves a State action
and therefore imposes no new
requirements beyond those imposed by
the State, or it disapproves a State
action and leaves in place a previous
State action which also imposes no new
requirements beyond those previously
imposed by the State.

This regulation was submitted to the
Office of Management and Budget
(OMB) for review as required by
Executive Order 12291.

Under Section 307(b)(1) of the Clean
Air Act, judicial review of this SIP
action is available only by the filing of a
petition for review in the United States
Court of Appeals for the appropriate
circuit within 60 days of today. Under
Section 307(b)(2) of the Clean Air Act,
the requirements which are the subject
of today’s notice may not be challenged
later in civil or criminal proceedings
brought by EPA to enforce these
requirements.

The Administrator finds good cause to
make this rulemaking effective
immediately because such approval
imposes no new constraints above those
already required by State law and
because this rulemaking is a partial step
to remove in some areas of Indiana the
prohibitions on growth under section
110(a)(2)(1).

Note.—Incorporation by reference of the
State Implementation Plan for the State of
Indiana was approved by the Director of the
Federal Register on July 1, 1881.

(Secs. 110 and 172 of the Clean Air Act, as
amended)

Dated: March 1, 1982.

Anne M. Gorsuch,
Administrator.

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

Title 40 of the Code of Federal
Regulations, Chapter I, Part 52, Subpart
P-Indiana is amended as follows:

1. Section 52.770 is amended by
adding paragraph (c)(19) as follows:

§52.770 Identification of plan.

* * * *

(c) L

(19) On June 26, 1979, the Governor
submitted a revised sulfur dioxide
strategy, including regulation APC 13
with appendix, which was promulgated
by the State on June 19, 1979 for all
areas of the State. This included the Part
D sulfur dioxide regulations for Lake,
LaPorte, and Marion Counties. On
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August 27, 1980 and July 16, 1981 the
State committed itself to correct
conditionally approved items within
their strategy. On October 6, 1980, the
State submitted a recodified version of
APC 13 which was promulgated by the
State on August 27, 1980. This included
325 IAC 7, 325 IAC 1.1-6, 325 IAC 1.1-7-
2 and 4, 325 IAC 12-5-1 and 2(a), 325
IAC 12-9-1 and 4, and 325 IAC 12-18-1
and 2. EPA is not taking action on 325
IAC 7 as it applies to Floyd and Vigo
Counties or on the 30-day averaging
compliance method contained in 325
IAC 7-1-3.

2. Section 52.773 is amended by
revising paragraph (a) and adding new
paragraph (b) as follows:

§52.773 Approval status.

(a) With the exceptions set forth in
this subpart, the Administrator approves
Indiana’s plan for attainment and
maintenance of the National Ambient
Air Quality Standards under Section 110
of the Clean Air Act.

(b) The Administrator finds that the
SO. strategies for Lake, LaPorte, and
Marion County satisfy all requirements
of Part D, Title I of the Clean Air Act as
amended in 1977, except as noted
below.

3. Section 52.795 is amended by
adding paragraphs (c), (d) and (e) as
follows:

§52.795 Control strategy: Sulfur dioxide.

(c) The requirements of section
51.10(d) are not met by Wayne,
Dearborn, Jefferson, Porter, and Warrick
Counties.

(d) 325 IAC 7 (October 6, 1980
submission) is disapproved insofar as
the provisions identified below will
interfere with the attainment and
maintenance of the sulfur dioxide
ambient air quality standards.

(1) The compliance timetables in
Section 6 for sources with identical or
relaxed emission limitations from those
contained in the previously approved
SIP.

(e) Part D—Conditional Approval)—
The Indiana plan for Lake, LaPorte, and
Marion Counties is approved provided
that the following conditions are
satisfied:

(1) Lake County—The plan must
either contain an acceptable
demonstration that the 24-hour standard
is the constraining standard or 3-hour
and annual attainment analyses must be
provided. The plan must justify
appropriate SO, background levels for
all averaging periods. These must be
used in all analyses. The plan must
contain a complete emission inventory,

including process sources. This
inventory must be appropriately used in
all analyses. Adequate receptor
resolution must be used in the
attainment analyses. If revisions to the
limitations are necessary, they must be
submitted as revisions to the SIP,

(2) LaPorte County—The plan must
either contain an acceptable
demonstration that the 24-hour standard
is the constraining standard or 3-hour
and annual attainment analyses must be
provided. The plan must justify
appropriate SO, background levels for
all averaging periods. They must be
used in all analyses. If revisions to the
emission limitation are necessary, they
must be submitted as revisions to the
SIP.

(3) Marion County—The plan must
either contain an acceptable
demonstration that the 24-hour standard
is the constraining standard or 3-hour
and annual attainment analyses must be
provided. The plan must justify
appropriate background levels for all
averaging periods. These must be used
in all analyses. The plan must justify the
adequacy of the resolution in a
computer modeling receptor network.
The plan must contain a complete
emission inventory, including process
sources. This inventory must be
appropriately used in all analyses. If
revisions to the emission limitations are
necessary, they must be submitted as
revisions to the SIP.

[FR Doc. 82-6622 Filed 3-11-82; 8:45 am]
BILLING CODE 8560-38-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Public Land Order 6185
[W-71339]

Wyoming; Partial Revocation of Public
Land Order No. 648

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public Land Order.

SUMMARY: This order partially revokes a
public land order as to 161.00 acres of
land which were withdrawn for a
Bureau of Land Management
administrative site. A portion of the
lands have been patented under the
recreation and public purposes (R&PP)
Act. The remainder are under R&PP
lease. Consequently the lands will
remain closed to operation of the public
land laws, including the mining laws.
The lands have been and will remain
open to mineral leasing.

EFFECTIVE DATE: March 12, 1982.

FOR FURTHER INFORMATION CONTACT:
W. Scott Gilmer, Wyoming State Office,
307-778-2220, extension 2336.

By virtue of the authority vested in the
Secretary of the Interior by Section 204
of the Federal Land Policy and
Management Act of 1976, 90 Stat. 2751;
43 U.S.C. 1714, it is ordered as follows:

1. Public Land Order No. 648 of June 5,
1950, which withdrew land for use by
the Bureau of Land Management as
administrative sites, is hereby revoked
in part as to the following described
lands:

Sixth Principal Meridian
T.46N.,R.92W,,

Sec. 7, lots 9-A, 9-B, 10-A, 10-B, 11-A,
11-B, and 12, (formerly lots 1 to 12
inclusive).

The lands described contains 161.00 acres

in Washakie County.

2. The surface estate in 102.28 acres of
the above described lands has been
conveyed from United States ownership
pursuant to the Recreation and Public
Purposes Act of June 14, 1926, as
amended (43 U.S.C. 869 et seq.), the
remaining 58.72 acres are presently
leased under that act; therefore, the
lands will not be open to location under
the United States mining laws. The
lands have been and will continue to be
open to applications and offers under
the mineral leasing laws.

Inquiries concerning the lands should
be addressed to the Chief, Branch of
Lands and Minerals Operations, Bureau
of Land Management, P.O. Box 1828,
Cheyenne, Wyoming 82001.

Garrey E. Carruthers,
Assistant Secretary of the Interior.
March 2, 1982

[FR Doc. 82-6751 Filed 3-11-82; 8:45 am]
BILLING CODE 4310-84-M

43 CFR Public Land Order 6188
[A-16916]

Arizona; Revocation of Secretarial
Order of July 26, 1928, Air Navigation
Site No. 4

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public Land Order.

SUMMARY: This order revokes a
Secretarial order creating Air
Navigation Site No. 4. This action which
involves 640 acres of land is merely
record clearing, since both the surface
and mineral estates have been patented.

EFFECTIVE DATE: March 12, 1982.
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FOR FURTHER INFORMATION CONTACT:
Mario L. Lopez, Arizona State Office,
602-261-4774.

By virtue of the authority vested in the
Secretary of the Interior by Section 204
of the Federal Land Policy and
Management Act of 1976, 90 Stat, 2751;
43 U.S.C. 1714, it is ordered as follows:

1. Secretarial Order of July 26, 1928,
which withdrew the following described
lands for use in connection with the
Federal Aviation Administration, is
hereby revoked:

Gila and Salt River Meridian
T.5S.R.30E.,

Sec. 11, NWY, SW Y, S'2SEYs;

Sec. 14, NW¥%, N%2NE%.

The area described contains 640 acres in
Greenlee County.

2. The surface and mineral estates
have been patented and will not be open
to operation of the public land laws,
including the mining and mineral leasing
laws.

Inquiries concerning these lands
should be addressed to the State
Director, Bureau of Land Management,
2400 Valley Bank Center, Phoenix;
Arizona 85073.

Garrey E. Carruthers,

Assistant Secretary of the Interior.
March 2, 1982.

[FR Doc. 82-6752 Filed 3-11-82; 8:45 am]
BILLING CODE 4310-84-M

43 CFR Public Land Order 6189
[C-12546]

Colorado; Partial Revocation of ;
Powersite Classification 392; DA-455
Colorado

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public Land Order.

SUMMARY: This order partially revokes a
U.S. Geological Survey Order as to 520
acres of lands withdrawn for a
powersite classification. The land
remains withdrawn for reclamation
purposes.

EFFECTIVE DATE: March 12, 1982.

FOR FURTHER INFORMATION CONTACT:
Richard D. Tate, Colorado State Office,
303-837-2535. :

By virtue of the authority vested in the
Secretary of the Interior by Section 204
of the Federal Land Policy and
Management Act of 1976; 90 Stat. 2751;
43 U.S.C. 1714, and pursuant to the
determination of the Federal Power
Commission (now Federal Energy
Regulatory Commission) by DA-455
Colorado, dated August 17, 1965, it is
ordered as follows:

1. The lands described below are
hereby relieved of all restrictions of
Powersite Classification 392:

Ute Meridian

Powersite Classification No. 392, Colorado
River Storage Project
T.1S,.R.1E,

Sec. 2, NEY4aSW Ya.

40 acres.

2. The lands described below, are
hereby relieved of the restrictions of
Powersite Classification No. 392, subject
to Section 24 of the Federal Power Act,
and to the condition that no
improvements shall be placed upon any
of the lands lying below the 4,800 foot-
contour.

Ute Meridian

Powersite Classification No. 392, Colorado
River Storage Project
T.1S,.R.1E,

Sec. 2, NWY%SW Y%, S%S%;

Sec. 3, S%NW Y4, NEVaSW %, SEY%.

480 acres.

The areas described aggregate 520 acres in
Mesa County.

3. The entire 520 acres remain
withdrawn as part of a first form
reclamation withdrawal for the
Colorado River Storage Project.

Inquiries concerning this land should
be addressed to the Chief, Withdrawal
Section, Bureau of Land Management,
1037 20th Street, Denver, Colorado
80202.

Garrey E. Carruthers,

Assistant Secretary of the Interior.
March 2, 1982.

[FR Doc, 82-6753 Filed 3-11-82; 8:45 am)
BILLING CODE 4310-84-M

43 CFR Public Land Order 6192
[U-42885]

Utah; Revocation of Stock Driveway
Withdrawal No. 94

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public Land Order.

SUMMARY: This order revokes 1,023.50
acres of National Park Service land from
a stock driveway withdrawal. These
lands are within and remain a part of
Bryce Canyon National Park. The
purpose of this order is to clear the
official land status of a withdrawal no
longer needed.
EFFECTIVE DATE: March 12, 1982.
FOR FURTHER INFORMATION CONTACT:
Deen Bowden, Utah State Office, 801-
524-4245.

By virtue of the authority vested in the
Secretary of the Interior by Section 204

of the Federal Land Policy and
Management Act of 1976, 90 Stat. 2751;
43 U.S.C. 1714, it is ordered as follows:

1. Departmental Order November 22,
1919, which withdrew stock driveway
withdrawal No. 94 (Utah No. 4) is
hereby revoked as to the following
described lands:

Salt Lake Meridian
T.36S..R.3W,,

Sec. 3, S%2SW¥;

Sec. 10, W;

Sec. 14, W% W¥;

Sec. 15, NEY4, NYaNW ¥4, SEYaNW Y%,

N¥%SEYa, SEY4SEY4;

Sec. 22, E¥aNEYaNEYa;

Sec. 23, NWYaNW Y%.

The area described contains 1,023.50 acres
on Garfield County.

2. The above described public lands
continue to be closed to location,
settlement or entry under the public
land laws, including the mining and
mineral leasing laws.

Inquiries concerning the lands should
be addressed to the State Director,
Bureau of Land Management, 136 E.
South Temple, Salt Lake City, Utah
84111.

Garrey E. Carruthers,

Assistant Secretary of the Interior.
March 2, 1982.

|FR Doc. 82-6754 Filed 3-11-82; 8:45 am]
BILLING CODE 4310-84-M

43 CFR Public Land Order 6196
[1-12546]

Idaho; Idaho: Public Land Order No.
6020; Correction

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public Land Order.

SUMMARY: This document will correct
the land description of Public Land
Order 6020 of October 2, 1981, which
amended the land description and
aggregate acreage of Public Land Order
5844 of February 20, 1981.

EFFECTIVE DATE: March 12, 1982,

FOR FURTHER INFORMATION CONTACT:
Ed Puchalla, Washington D.C., Office,
202-343-6486.

By virtue of the authority vested in the
Secretary of the Interior by Section 204
of the Federal Land Policy and
Management Act of 1976, 90 Stat. 2751;
43 U.S.C. 1714, it is ordered as follows:

A description of lands in Public Land
Order No. 6020 of October 2, 1981, in FR
Doc. 81-28715 appearing at page 48666
in the issue of Friday, October 2, 1981, in
the second column under T. 8 S., R. 13 E.,
the penultimate line reads “Sec. 12,
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WY%NW¥% and T. 8 S., Sec. 7, N%2 of lot
6, NY2SW¥%NEY." It should be
amended to read: “Sec. 12, NvaNW Y%
and T.8 S, R. 14 E., sec. 7, N% of lot 6,
NY%2SW¥%NEYs.”

Garrey E. Carruthers,

Assistant Secretary of the Interior.

March 2, 1982.

[FR Doc. 82-6415 Filed 3-11-82; 8:45 am]

BILLING CODE 4310-84-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64
[Docket No. FEMA 6260]

List of Communities Eligible for the
Sale of Insurance Under the National
Flood Insurance Program

AGENCY: Federal Emergency
Management Agency.

ACTION: Final rule.

SUMMARY: This rule lists communities
participating in the National Flood
Insurance Program (NFIP). These
communities have applied to the
program and have agreed to enact
certain flood plain management
measures. The communities’
participation in the program authorizes
the sale of flood insurance to owners of
property located in the communities
listed.

EFFECTIVE DATES: The date listed in the
fifth column of the table.

§64.6 List of eligible communities.

ADDRESSES: Flood insurance policies for
property located in the communities
listed can be obtained from any licensed
property insurance agent or broker
serving the eligible community, or from
the National Flood Insurance Program
(NFIP) at: P.O. Box 34294, Bethesda,
Maryland 20034, Phone: (800) 638-6620.

FOR FURTHER INFORMATION CONTACT:
Mr, Richard E. Sanderson, Chief, Natural
Hazards Division, (202) 287-0270, 500 C
Street Southwest, Donohoe Building—
Room 505, Washington, DC 20472.

SUPPLEMENTARY INFORMATION: The
National Flood Insurance Program
(NFIP), enables property owners to
purchase flood insurance at rates made
reasonable through a Federal subsidy. In
return, communities agree to adopt and
administer local flood plain
management measures aimed at
protecting lives and new construction
from future flooding. Since the
communities on the attached list have
recently entered the NFIP, subsidized
flood insurance is now available for
property in the community.

In addition, the Director of the Federal
Emergency Management Agency has
identified the special flood hazard areas
in some of these communities by
publishing a Flood Hazard Boundary
Map. The date of the flood map, if one
has been published, is indicated in the
sixth column of the table. In the
communities listed where a flood map
has been published, Section 102 of the
Flood Disaster Protection Act of 1973, as

amended, requires the purchase of flood
insurance as a condition of Federal or
federally related financial assistance for
acquisition or construction of buildings
in the special flood hazard area shown
on the map.

The Director finds that delayed
effective dates would be contrary to the
public interest. The Director also finds
that notice and public procedure under 5
U.S.C. 553(b) are impracticable and
unnecessary.

The Catalog of Domestic Assistance
Number for this program is 83.100
“Flood Insurance.” This program is
subject to procedures set out in OMB
Circular A-95.

Pursuant to the provisions of 5 U.S.C.
605(b), the Associate Director, State and
Local Programs and Support, to whom
authority has been delegated by the
Director, Federal Emergency
Management Agency, hereby certifies
that this rule, if promulgated will not
have a significant economic impact on a
substantial number of small entities.
This rule provides routine legal notice
stating the community's status in the
NFIP and imposes no new requirements
or regulations on participating

~ communities.

Section 64.6 is amended by adding in
alphabetical sequence new entries to the
table.

In each entry, a complete chronology
of effective dates appears for each listed
community. The entry reads as follows:

State and county Location Community No. | B0 el Itraras o commeopaon of Special fiood hazard area identified

ARZONA: NBVABJO...c....mesrereesresssssssssesnes Taylor, town of .| 040071B............. Feb. 3, 1982, suspension withdrawn................... May 17, 1974 and Apr. 30, 1976.
Connecticut: .

Tolland do. Apr. 18, 1975,

Li do. Sept. 13, 1974 and Feb. 11, 1977.

Wi do. Apr. 12, 1874 and Dec. 24, 1976.
Florida: Osceola do. Jan, 3, 1975 and Aug. 12, 1977.
lowa: Linn do. Apr. 23, 1976.
Massachusetts:

Bristol do. Sept. 20, 1974 and Nov. 19, 1976,

Midd F do. Aug. 2, 1974 and Dec. 13, 1977.
Neb Lar U d areas 3101348 do. Feb. 28, 1978.
New Jersey:

Gic 1 Franklin, ip of 3402028 do. Sept. 13, 1974 and Aug. 13, 1976,

Hunterd Leb borough of. 3452998 do. Aug. 18, 1872.

P g b gh of 3404078 do. June 28, 1874 and July 16, 1976.
New York:

Tioga. Newark Valley, town of. 3608358 do. Feb. 22, 1974 and Oct. 10, 1975
Do. Newark Valley, village of 3608368 do. June 7, 1974 and Apr. 30, 1976,
Niagar town of 3605128 do. Mar. 15, 1974 and June 18, 1976.
North Dakota: Cass. Pl of. 380263A do.
OO Linn:so i, siaihn i amii [ B e ] 4101408, do. Mar. 1, 1974 and June 25, 1976.
P yh : Fayette Fayette City, b gh 4204648 do. Feb. 22, 1974 and Apr. 16, 1976,
Pennsylvania:

Del Lansdk igh of 4204188 do. May 31, 1974,

Mantgomery Lower Salford ip of 421170A do. Nov. 1, 1874,

Do. Perki ip of 4219158 do. Oct. 25, 1974 and May 28, 1976.
Allegheny Rob Np of 4210978, do. Sept. 20, 1974 and Aug. 20, 1976.
Montg y Salford, ip 422497A do. Dec. 6, 1974,

South Dakota: Lawrence Deadwood, city of 460045A do. July 11, 1975,
Utah: Weber Riverdale, city of 490190C do. Mar. 13, 1979, June 28, 1974 and Nov. 28,
1975,
ginia: Fairfax Vienna, town of. 5100538 do. Aug, 2, 1874 and Oct. 24, 1875.
g Pierce Fircrest, town of. 5301418 do, June 28, 1974.
Alab Jeff: L P d areas 0102178 February 17, 1982, suspension withdrawn ......... July 7, 1978,
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State and county Location Community No. | Effective daies of authorizstion/cancellsion of | - Special fiood hazard ares identified

June 28, 1974 and Oct. 22, 1976.

Jan. 9, 1974 and May 21,-1976.

June 28, 1974 and Dec. 5, 1975.

Oct. 1, 1976,

Aug. 9, 1974 and Dec. 19, 1975,

May 3, 1974 and Jan. 10, 1975.
Nov. 9, 1973 and July 9, 1976,

June 28, 1974 and Jan. 14, 1977.

Jan. 16, 1974 and Oct. 24, 1975,

July 19, 1974 and Apr. 23, 1976,

June 28, 1974 and Oct. 3, 1975.

Mar. 22, 1974,

May 31, 1974 and June 18, 1976.

June 19, 1875 and Oct. 24, 1975,

Dec. 13, 1974 and July 28, 1978.

July 10, 1975 and June 17, 1977.
July 15, 1977.

Jan. 9, 1974 and May 21, 1876.

May 20, 1977 and May 2, 1978.

Oct. 18, 1974 and Mar. 19, 1976.

May 10, 1974 and Sept. 24, 1976.

June 18, 1976 and June 28, 1874,

Nov. 5, 1976.

June 28, 1974 and May 7, 1976,

Dec. 28, 1973 and May 14, 1978.

Apr. 18, 1976.

June 11, 1976 and Oct. 15, 1981.

3888 28888 8888 $88B88 88 gggsss @

July 1, 1974,

370092C.

Apr. 2, 1975, emergency; Jan. 20, 1982, regu-
lar; Jan. 20, 1982, suspended; Feb. 1, 1982,

rﬂnsuloi
Jan. 17, 1974, emergency; Jan. 20, 1982,

120620-New.
..| 270430C...

080131A....ccoenn

regular; Jan. 20, 1982, suspended; Feb. 1,
1982, reinstated.

July 29, 1977,

Mar. 1, 1974, May 21, 1976, and May 1, 1978.

Feb. 6, 1979 and Oct. 29, 1976.

) Y

Feb. 4, 1982,
do.

.| Apr. 15, 1974, emergency; Jan. 6, 1982, regu-

lar; Jan. 6, 1982, suspended; Feb. 8, 1982,
reinstated.

Mar, 8, 1974, Apr. 16, 1976, and Dec. 31,
1976.

A Tuscal Tuscal city of 010203A Apr. 5, 1973, emergency; Feb. 1, 1979, regu- | Oct. 24, 1975 and Feb. 1, 1979.
lar; Jan. 6, 1982, suspended; Feb. 8, 1982,
reinstated.
: Marshall O town of 400313 Feb. 5, 1962, gency Oct. 29, 1976.
.| 171010-New...... Feb. 12, 19862, gency
190364 do. Oct. 29, 1976.
3904608 Feb. 12, 1982, emergency; Feb, 12, 1982, | Aug. 26, 1977 and Apr. 15, 1981.
regular,
560096-New......| Feb. 12, 1982, emergency =
1705888 May 29, 1975, emergency; Jan. Mar, 1, 1974, Feb. 14, 1975, and Jan. 6,
hrJanG.lm:uspendodFab 12 1982. 1982.
reinstated.
4601168 July 9, 1876, emergency; Nov. 18, 1081 rogu- Apr. 23, 1976, Sept. 5, 1978, and Nov. 18,
jar; Nov. 18, 1981, suspended; Feb. 1981,
1982, reinstated.
Feb. 9, 1982, gency
180487-New.....| Feb. 12, 1982, emergency; Feb. 12, 1882,
180488 Feb. 12, 1982, emergency; Feb. 12, 1982,
regular.
260447 Feb. 12, 1982, emergency; Feb. 12, 1982, | Nov. 5, 1976.
regular.
370385A Feb. 12, 1982, emergency; Feb. 12, 1982, | Oct. 3, 1975 and Dec. 1, 1981,
n A
4216168 Feb. 18, 1975, emergency; Feb. 3, 1982, | Feb. 18, 1975 and July 22, 1977.

w.lllrFobSim suspended; Feb. 16,

New York: Allegany Ward, town of ... gency
Texas: Cooke M city of 480767 Feb. 12, 1982, July 5, 1975,
Virginia Falls Church, city of 5100548 Apt. 24, 1875, mgency Feb. 3, 1982, regu- | May 7, 1976.
lar; Feb. 3, 1882, suspended; Feb. 16,
1982, reinstated.
P yivania: Allegheny Pittsburgh, city of 4200638 Apr. 13, 1973, emergency; Dec. 15, 1881, | Mar. 8, 1974 and Aug. 20, 1876.
regular; Dec. 15, 1881, suspended; Feb. 16,
1982, reinstated.
North Dakota: Ward Burlington, hip of * 380650-New...... Feb. 19, 1882, emergency; Feb. 19, 1962,
: regular.
South Carolina: d U P d areas 450170C Sepl. 20, 1974, emergency, Nov. 4, 1881, | July 28, 1977 and May 12, 1978,
regular; Nov. 4, 1981, suspended; Feb. 26,
1882, reinstated.
1 This is an d ined entirely in Clark IN. Since the com was ofa R ity, it is entered
nF'\?"mso& ‘;roo)ylmwmﬂmmmwswhm:nmmmmmuammmw M(WMDWMnWMs&me
'm‘l’owmhip Burlington will adopt the of Minot, Ward County, North Dakota's and study for insurance and flood management purposes. Comm. No. 385367A, Hazard
Area 1D dates: Mar. 16, 1970, July 1, 1974 and Nov. 14, 1975; Eff. FmrM'L 17, 1970. o P i
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(National Flood Insurance Act of 1968 (title XIII of the Housing and Urban Development Act of 1968); effective Jan. 28, 1969 (33 FR 17804,
Nov. 28, 1968), as amended, 42 U.S.C. 4001-4128; Executive Order 12127, 44 FR 19367; and delegation of authority to the Associate Director,

State and Local Programs and Support)
Issued: March 3, 1982.

Lee M. Thomas,

Associate Director, State and Local Programs and Support.

[FR Doc. 82-8597 Filed 3-11-82; 8:45 am)
BILLING CODE 6718-03-M

_——

44 CFR Part 64
[Docket No. FEMA 6258]

Suspension of Community Eligibility
Under the National Flood Insurance
Program

AGENCY: Federal Emergency
Management Agency.
ACTION: Final rule.

SUMMARY: This rule lists communities,
where the sale of flood insurance has
been authorized under the National
Flood Insurance Program (NFIP), that
are suspended effective the dates listed
within this rule because of
noncompliance with the flood plain
management requirements of the
program.

EFFECTIVE DATES: The third date
(“Susp.") listed in the fifth column.

FOR FURTHER INFORMATION CONTACT:
Mr. Richard E. Sanderson, Chief, Natural
Hazards Division, (202) 287-0270, 500 C
Street Southwest, Donohoe Building,
Room 505, Washington, DC 20472,

SUPPLEMENTARY INFORMATION: The
National Flood Insurance Program
(NFIP) enables property owners to
purchase flood insurance at rates made
reasonable through a Federal subsidy. In
return, communities agree to adopt and
administer local flood plain
management measures aimed at
protecting lives and new construction
from future flooding. Section 1315 of the
National Flood Insurance Act of 1968, as
amended (42 U.S.C. 4022) prohibits flood
insurance coverage as authorized under
the National Flood Insurance Program

§64.6 List of eligible communities.

(42 U.S.C. 4001—4128) unless an
appropriate public body shall have
adopted adequate flood plain
management measures with effective
enforcement measures. The communities
listed in this notice no longer meet that
statutory requirement for compliance
with program regulations (44 CFR Part
59 et seq.). Accordingly, the
communities are suspended on the
effective date in the fifth column, so that
as of that date flood insurance is no
longer available in the community.

In addition, the Director of the Federal
Emergency Management Agency has
identified the special flood hazard areas
in these communities by publishing a
Flood Hazard Boundary Map. The date
of the flood map, if one has been
published, is indicated in the sixth
column of the table. Section 202(a) of the
Flood Disaster Protection Act of 1973
(Pub. L. 93-234), as amended, provides
that no direct Federal financial
assistance (except assistance pursuant
to the Disaster Relief Act of 1974 not in
connection with a flood) may legally be
provided for construction or acquisition
of buildings in the identified special
flood hazard area of communities not
participating in the NFIP, with respect to
which a year has elapsed since
identification of the community as
having flood prone areas, as shown on
the Federal Emergency Management
Agency'’s initial flood insurance map of
the community. This prohibition against
certain types of Federal assistance
becomes effective for the communities
listed on the date shown in the last
column.

The Director finds that delayed
effective dates would be contrary to the
public interest. The Director also finds
that notice and public procedure under 5
U.S.C. 553(b) are impracticable and
unnecessary.

The Catalog of Domestic Assistance
Number for this program is 83.100
“Flood Insurance.” This program is
subject to procedures set out in OMB
Circular A-95.

Pursuant to the provision of 5 U.S.C.
605(b), the Associate Director of State
and Local Programs and Support, to
whom authority has been delegated by
the Director, Federal Emergency
Management Agency, hereby certifies
that this rule if promulgated will not
have a significant economic impact on a
substantial number of small entities. As
stated in section 2 of the Flood Disaster
Protection Act of 1973, the establishment
of local flood plain management
together with the availability of flood
insurance decreases the economic
impact of future flood loses to both the
particular community and the nation as
a whole. This rule in and of itself does
not have a significant economic impact.
Any economic impact results from the
community's decision not to (adopt)
(enforce) adequate flood plain
management, thus placing itself in non-
compliance of the Federal standards
required for community participation.

In each entry, a complete chronology
of effective dates appears for each listed
community.

Section 64.6 is amended by adding in
alphabetical sequence new entries to the
table.

State and county Location Community No. E%MWmmw % 'MW Date!
A h L d areas 0400588 May 6, 1974, emergency; Mar. 15, 19882, regular; | Feb. 6, 1979................... Mar. 15, 1982.
Mar. 15, 1982, suspended.
Arkansas: A
Sebasti kett, town of. 0501998 Apr. 25, 1975, emergency; Mar. 15, 1982, regu- | Oct. 18, 1974 and Dec. Do.
lar; Mar. 15, 1982, suspended. 5, 1975,
[0 MBS LA el .| Hartford, city of 0502008 Mar. 12, 1975, emergency; Mar. 15, 1982, regu- | Mar. 8, 1974..................... Do.
lar; Mar. 15, 1982,
¢\ S el gl | Lavaca, town of 050201 May 6, 1975, emergency; Mar. 15, 1882, regular; | May 10, 1974 and Nov. Do.
Mar. 15, 1982, 28, 1975.
Erankiin .. | Ozark, city of 050358A Feb. 5, 1975, emergency; Mar. 15, 1982, regular; | Sept. 26, 1975................ Do
Mar. 15, 1982, suspended.
Wilmot, city of 0500098 Jan. 14, 1985, emergency; Mar. 15, 1982, regu- | Mar. 15, 1974 and Oct. Do.
lar; Mar. 15, 1982, suspended. 3, 1975.
Port St. Lucie, city of 1202878 May 7, 1975, emergency; Mar. 15, 1982, regular; | Dec. 13, 1974 and Apr. Do.
Mar. 15, 1982, suspended. 9, 1976,
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(National Flood Insurance Act of 1968 (title XIII of the Housing and Urban Development Act of 1968); effective Jan. 28, 1969 (33 FR 17804,
Nov. 28, 1968), as amended, 42 U.S.C. 4001-4128; Executive Order 12127, 44 FR 19367; and delegation of authority to the Associate Director,

State and Local Programs and Support)

Issued: March 3, 1982.
Lee M. Thomas,

Associate Director, State and Local Programs and Support.

[FR Doc. 82-8596 Filed 3-11-82: 8:45 am|

State and county Location Community No. E"% g'at::,:; insurance in community o ' uaw Date!
llinois:
Jack A village of 170301C Mar. 17, 1980, emergency; Mar. 15, 1982, regu- | Aug. 23, 1974, Dec. 26, Do.
lar; Mar. 15, 1982, suspended. 1975 and Mar. 23,
1979.
Cook ), village of 1701728 Feb. 18, 1975, emergency, Mar. 15, 1982, regu- | Apr. 15, 1974 and June Do.
lar; Mar. 15, 1982, suspanded. 4, 1976.
Indiana:
Bar Unincorp 3 BIOBS.....ooooooosseoerrseirsreeriss] 1B0006B......oc....| Jan. 20, 1875, emergency; Mar. 15, 1982, regu- | Sept. 20, 1874 and July Do.
lar; Mar. 15, 1982, suspended. 30, 1976.
B bt Cedar Lake, town of 1801278 July 25, 1975, emergency; Mar. 15, 1882, regu- | Dec. 28, 1973 and Mar. Do.
lar; Mar. 15, 1982, suspended. 286, 1976.
K ky: Greenup Raceland, city of 2100898 Jan. 21, 1976, emergency; Mar. 15, 1982, regu- | Feb. 8, 1974 and Apr. Do.
lar; Mar. 15, 1982, suspended. 9, 1976.
Maine: Washinglon .......c............| Bafing Planation 230468 Mar. 19, 1974, emergency; Mar. 15, 1982, regu- | Jan. 31, 1975 .ivvicccnns Do.
lar; Mar. 15, 1982, suspended.
M husetts: Wc S dge, town of 2503348 May 15, 1974, emergency; Mar. 15, 1982, regu- | Mar. 22, 1674 and Oct. Do.
lar; Mar. 15, 1982, suspended. 29, 1976.
Michigan: r
K Augusta, village of 2603128 May 20, 1975, emergency; Mar. 15, 1982, regu- | Mar. 8, 1974 and Feb. Do.
lar; Mar. 15, 1982, suspended. 7, 1975.
Do Ross, hip of 260624A July 24, 1975, emergency, Mar. 15, 1982, regu- Do.
far; Mar. 15, 1982, suspended.
Minnesota: :
AN i s Altkin, city of 2700018 June 7, 1974, emergency; Mar. 15, 1982, regular; | Jan. 9, 1974 and Aug. Do.
\ Mar. 15, 1982, suspended. 13, 1976.
Do L P d areas 2706288 Apr. 23, 1974, emergency; Mar. 15, 1982, regu- | Dec. 30, 1977... Do.
lar; Mar. 15, 1882, suspended.
HOUBION «..oeocovvecracnsisennsniias] HOKEN, City Of 2701928 Nov. 29, 1974, emergency; Mar. 15, 1982, regu- | Mar. 8, 1974 and June Do.
) lar; Mar. 15, 1982, suspended. 4, 1976,
Montana: Gallatin B city of 3000288 May 12, 1975, emergency; Mar. 15, 1982, regu- | Feb. 15, 1874 and Feb. Do.
lar; Mar. 15, 1982, suspended. 13, 1976,
New Jersey: MOIIS.........cc.coumrrians Harding, township of 3403448 June 10, 1975, emergency, Mar. 15, 1982, regu- | Apr. 12, 1974 and Feb. Do.
lar; Mar. 15, 1982, suspended. 20, 1976.
New York: Westchester............... Harrison, town of 360912A Feb. 2, 1973, emergency; Mar. 15, 1982, regular; | Mar. 5, 1976 Do.
Mar. 15, 1982, suspended. 5,
Oregon:
Washington.....c....eemen Forest Grove, city of 4102418 June 4, 1975, emergency; Mar. 15, 1982, regular; | Mar. 1, 1974 and Apr. Do.
Mar. 15, 1982, suspended. 16, 1976.
Yamhill Willamina, city of 4102588 Jan. 21, 1975, emergency, Mar. 15, 1982, regu- | Dec. 28, 1973 and Dec. Do.
lar; Mar. 15, 1982, suspended. 26, 1975,
Pennsylvania: y
ANSGHENY ...oocinrecririensonss Caollier, township of 4210588 July 7, 1975, emergency; Mar. 15, 1982, regular; | July 19, 1974 and Apr. Do.
Mar. 15, 1982, suspended. 30, 1976.
Berks Exeter, ip of 4210638 Sept. 27, 1974, emergency; Mar. 15, 1982, regu- | Aug. 13, 1974 and July Do.
lar; Mar. 15, 1982, suspended. 30, 1976.
Montgt Y F ia, township of 422494A Oct. 24, 1974, emergency; Mar. 15, 1882, regu- | Dec. 6, 1974.... Do.
lar; Mar. 15, 1982, suspended.
hing! Jeff ] Port T d, city of 5300708 June 11, 1975, emergency; Mar. 15, 1982, regu- | June 14, 1974 and Jan. Do.
lar; Mar. 15, 1982, suspended. 9, 1976.
Toxas: HAMS .....co..ccummmemmmrssersanns Jersey Village, city of 4803008 Oct. 9, 1974, emergency: Mar. 15, 1882, regular; | Apr. 5, 1974 and June Do.
Mar. 15, 1982, suspended. 27,1975,
New York: OSWeg0.......cocuuvsianissnns New Haven, town of 3606558 Dec. 23, 1975, emergency; Feb. 17, 1982, regu- | July 19, 1974... Do.
lar; Mar. 15, 1982, suspended.
Rhode Istand: Kent.........oowemeens Warwick, city of 445409C. Apr. 6, 1973, emergency; Apr. 8, 1973, regulas; | Apr. 6, 1973 and June Do.
g Mar. 15, 1982, suspended. 18, 1976.
M h Plymouth Marion, city of 2552138 Oct. 8, 1971, emergency; Apr. 6, 1973, regular; | Jan. 2, 1976 ..., Do.
Mar. 15, 1982, suspended.
1 Date certain Federal assi no longer available in special flood hazard area.

BILLING CODE 6718-03-M _

authorized by the National Flood FOR FURTHER INFORMATION CONTACT:
44 CFR Part 65 Insurance Program. The identification of  Richard E. Sanderson, Chief, Natural
[Docket No. FEMA-6259] such areas is to provide guidance to Hazards Division, (202) 287-0270, 500 C

List of Communities With Special
Hazard Areas Under the National
Flood Insurance Program

AGENCY: Federal Emergency
Management Agency.

ACTION: Final rule.

communities on the reduction of
property losses by the adoption of
appropriate flood plain management or
other measures to minimize damage. It
will enable communities to guide future
construction, where practicable, away
from locations which are threatened by
flood or other hazards.

SUMMARY: This rule identifies
communities with areas of special
mudslide, or erosion hazards as

EFFECTIVE DATES: The effective date
flood, shown at the top right of the table or
April 12, 1982, whichever is later.

Street Southwest, Donchoe Building,
Room 505, Washington, DC 20472,

SUPPLEMENTARY INFORMATION: The
Flood Disaster Protection Act of 1973
(Pub. L. 93-234) requires the purchase of
flood insurance on and after March 2,
1974, as a condition of receiving any
form of Federal or federally related
financial assistance for acquisition or
construction purposes in an identified
flood plain area having special flood
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hazards that is located within any
community participating in the National
Flood Insurance Program.

One year after the identification of the
community as flood prone, the
requirement applies to all identified
special flood hazard areas within the
United States, so that, after that date, no
such financial assistance can legally be
provided for acquisition and
construction in these areas unless the
community has entered the program.
The prohibition, however, does not
apply in respect to conventional
mortgage loans by federally regulated,
insured, supervised, or approved lending
institutions.

This 30-day period does not supersede
the statutory requirement that a
community, whether or not participating
in the program, be given the opportunity
for a period of six months to establish

that it is not seriously flood prone or
that such flood hazards as may have
existed have been corrected by
floodworks or other flood control
methods. The six months period shall be
considered to begin 30 days after the
date of publication in the Federal
Register or the effective date of the
Flood Hazard Boundary Map, whichever
is later. Similarly, the one year period a
community has to enter the program
under section 201(d) of the Flood
Disaster Protection Act of 1973 shall be
considered to begin 30 days after
publication in the Federal Register or the
effective date of the Flood Hazard
Boundary Map, whichever is later.

This identification is made in
accordance with Part 64 of Title 44 of
the Code of Federal Regulations as
authorized by the National Flood
Insurance Program (42 U.S.C. 4001-4128).

Pursuant to the provisions of 5 U.S.C.
605(b), the Associate Director, State and
Local Programs and Support, to whom
authority has been delegated by the
Director, Federal Emergency
Management Agency, hereby certifies
that this rule, if promulgated will not
have a significant economic impact on a
substantial number of small entities.
This rule provides routine legal notice of
technical amendments made to
designated special flood hazard areas
on the basis of updated information or
regarding the completed stages of
engineering tasks in delineating the
special flood hazard areas of the
specified community This rule imposes
no new requirements or regulations on
participating communities.

Section 65.3 is amended by adding in
alphabetical sequence a new entry to
the table:
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(National Flood Insurance Act of 1968 (title
X111 of the Housing and Urban Development
Act of 1968); effective Jan. 28, 1969 (33 FR
17804, Nov. 28, 1968), as amended, 42 U.S.C.
4001-4128; Executive Order 12127, 44 FR
19367; and delegation of authority to the
Associate Director, State and Local Programs
and Support)

Issued: March 3, 1982,
Lee M. Thomas,
Associate Director, State and Local Programs
and Support.
[FR Doc. 82-6508 Filed 3-11-82; 8:45 am|
BILLING CODE 6718-03-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary
45 CFR Part 13

Implementation of the Equal Access to
Justice Act in Agency Proceedings

AGENCY: Office of the Secretary, HHS.

ACTION: Interim final rule, with
subsequent comment period.

SUMMARY: These regulations implement
the Equal Access to Justice Act, 5 U.S.C.
504 and 504 note, for the Department of
Health and Human Services. They
describe the circumstances under which
the Department may award attorneys
fees and certain other expenses to
eligible individuals and entities who
prevail over the Department in specified
administrative proceedings where the
Department’s position in the proceeding
was not substantially justified.

DATES: This interim final regulation is
effective October 1, 1981, except for

§§ 13.10, 13.11, and 13.12 which will
become effective upon approval by the
Office of Management and Budget. The
Department will accept comments on
these regulations through May 11, 1982,
and will revise the regulation, if
appropriate, in response to the
comments received before issuing a final
regulation.

ADDRESS: Comments must be in writing
and sent to: Darrel Grinstead, Assistant
General Counsel, Business and
Administrative Law Division, Room
5362, 330 Independence Avenue, S.W.,
Washington, D.C. 20201.

FOR FURTHER INFORMATION CONTACT:
Darrel Grinstead, Assistant General
Counsel, Business and Administrative
Law Division, Room 5362, 330
Independence Ave., S.W., Washington,
D.C. 20201, Telephone (202) 245-2151.
SUPPLEMENTARY INFORMATION: These
interim final rules are issued to
implement section 203 of the Equal
Access to Justice Act, Pub. L. 96481, for

the Department of Health and Human
Services. That section enacts 5 U.S.C.
504, which provides that the Department
shall award attorney fees and certain
other expenses which eligible applicants
have incurred in certain administrative
proceedings, unless the Department’s
position in the proceeding was
substantially justified or unless special
circumstances make an award unjust.
These rules apply only to “adversary
adjudications,” which the Act defines as
“adjudication(s] under [5 U.S.C. 554] in
which the position of the United States
is represented by counsel or otherwise,
but exclud[ing] adjudication[s] for the
purpose of establishing or fixing a rate
or for the purpose of granting or
renewing a license." Four categories of
parties are eligible for fee awards: (1)
Individuals whose net worth is no more
than $1 million; (2) businesses (including
sole owners of unincorporated
businesses), associations and
organizations with a net worth of no
more than $5 million and no more than
500 employees; (3) organizations that are
tax exempt under section 501(c)(3) of the
Internal Revenue Code (26 U.S.C.
501(c)(3)) with no more than 500
employees, regardless of net worth, and
(4) agricultural cooperative associations
as defined in section 15(a) of the
Agricultural Marketing Act (12 U.S.C.
1141j(a)) with no more than 500
employees, regardless of net worth.

The Administrative Conference of the
United States (“ACUS") published
model rules on June 25, 1981 (46 FR
32900) as a guide to agencies in adopting
their own rules to implement the Act.
ACUS does not take the position that
agencies must adopt rules which are
identical to the model rules. The
differences between these proposed
rules and the model rules are discussed
in this preamble.

The Department finds that it is
impractical and contrary to the public
interest to follow notice and comment
rulemaking procedures for this
regulation and that good cause exists to
publish these regulations as an interim
final rule. The provisions of the Equal
Access to Justice Act became effective
on October 1, 1981, at which time
eligible applicants could begin to apply
for awards. Issuance of these
regulations as interim final will permit
applicants to have notice of eligibility
requirements and application
procedures in order to apply for an
award. Furthermore, the model rules
published by ACUS, on which these
interim final rules are substantially
based, were the subject of a 45 day
comment period before they were issued
in their final form.

Notwithstanding the omission of
notice and comment procedures,
comments will be accepted for a 60-day
period. The Department will carefully
review all comments received during
this period before publishing the fina
rule. :

These interim regulations contain
three subparts covering the following
subjects: (1) General provisions
explaining the rules and their standards,
eligibility requirements, and the fees and
expenses reimbursable under the rules;
(2) the information required of
applicants and (3) procedures for
considering applications.

Subpart A—General Provisions

Subpart A contains general provisions
explaining the interim rules and their
coverage and some miscellaneous
provisions. Several of these sections are
self-explanatory and require no
extended explanation: 13.1 states the
purpose of the rules; 13.2 sets forth the
effective dates of the rules; 13.8
delegates authority to implement the
regulations to Department officials. The
other provisions discussed below deal
with the proceedings covered, eligibility,
the standards for awards, and allowable
fees and expenses.

Covered proceedings: Section 13.3
identifies the categories of proceedings
subject to the rules. The section
describes what is meant by an
adversary adjudication and states that
ratemaking and licensing proceedings,
other than proceedings involving the
withdrawal of licenses, are not covered
by the Act. Specific proceedings which
would ordinarily be covered are listed in
Appendix A.

In determining which Departmental
proceedings are “‘under section 554", we
have included those where the statute
specifically provides or has been
construed to provide for a decision on
the record after an opportunity for
hearing. We have not included
proceedings where, although the statute
does not require a section 554 hearing,
the Department voluntarily uses section
554 procedures. This is consistent with
the ACUS model rules.

The Department has determined that
many of its proceedings are not within
the scope of the Act. Adjudications of
claims under the Social Security
programs are not covered because the
Department is not represented.
Proceedings involving States are not
covered because States would not meet
the eligibility requirement for an award.
Proceedings related to decertification of
providers under the Medicare and
Medicaid programs are not proceedings
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for the Withdrawal of licenses and
therefote are not covered.

Proceedings which result from FDA's
denial of applications for new drugs,
new animal drugs and medicated feed,
and medical device premarket approval
are expressly excluded from coverage
by the regulations. This exclusion is
based on the statutory exemption for
proceedings to grant licenses, since
denial of a license is one of the possible
results of such a proceeding. However,
this exemption does not apply to
proceedings to withdraw previously
approved applications, which are
included in Appendix A as covered
proceedings.

The Department has determined that
proceedings before the Provider
Reimbursement Review Board are not
within the scope of the Act, except in
those cases where the Department
actually acts as the fiscal intermediary
in the adjudication. When the
Department does not act as
intermediary, it has no control over the
conduct of the adjudication by the
private fiscal intermediary.

The Department has not included
proceedings before contract appeals
boards or similar bodies. The Act
indicates that proceedings of boards of
contract appeals are not included within
the scope of the Act. Section 204 of the
Act, 28 U.S.C. 2412(d)(3), provides that
courts shall award fees in actions for
judicial review of adversary .
adjudications as defined in 5 U.S.C. 504
or of adversary adjudications subject to
the Contract Disputes Act of 1978, thus
implying that Congress did not regard
the latter category of cases to be
“under” section 554 for this purpose.

Eligible parties: Section 13.4 deals

with eligibility for awards under the Act.

The section recites the categories of
parties eligible for awards and the
applicable limitations on net worth and
number of employees. The rules follow
the Act by providing that eligibility
should be determined as of the time the
adversary adjudication was initiated.
The applicant has the burden of
demonstrating that it meets the
eligibility criteria.

The section also contains two
provisions intended to prevent ineligible
parties from obtaining fee awards
indirectly. Paragraph (f) sets forth the
impact on eligibility of the assets of an
applicant's affiliates, such as wholly-
owned subsidiaries or businesses under
common control. The provision requires
that assets of affiliates be aggregated to
determine an applicant’s net worth.
Paragraph (g) provides that an applicant
is not eligible if the applicant is
participating in the proceeding only or

primarily on behalf of ineligible
applicants.

Standards for awards: Section 13.5
repeats the statutory standard that an
applicant may not receive an award for
fees and expenses where the
Department's position in the proceeding
was substantially justified. Neither
ACUS's model rules nor the statute
define “substantially justified”. These
interim rules clarify that the mere fact
that a party has prevailed in a
proceeding creates no presumption that
the Department’s position was not
substantially justified. The Department
has the burden of demonstrating that its
position was substantially justified, in
fact and law, at the time the proceeding
was initiated. We believe it is
reasonable to evaluate the decision to
initiate a proceeding on the basis of the
information available to the Department
at the time the proceeding was initiated,
rather than based on superior hindsight
iut:ll%'ment.

e ACUS model rules provide for
awards for fees and expenses incurred
when an applicant has prevailed in a
proceeding “or in a significant and
discrete substantive portion of the
proceeding”. To make it clear that
awards will not be made when an
applicant prevails on an ancillary matter
or on an interlocutory procedural issue,
the Department's interim rules allow for
an award of fees for a portion of a
proceeding only when that portion could
have been heard separately from the
remainder of the proceeding.

Under paragraph (c) of § 13.5, awards
could include fees and expenses -
incurred before the date a proceeding
begins, if they are reasonably necessary
to prepare for the proceeding. Paragraph
(d) explains the Act's provision that
awards may be reduced or denied if
applicants unduly protract proceedings,
or if special circumstances make an
award unjust.

Allowable Fees and Expenses: The
interim rules have been drafted to
provide that a party which has prevailed
over the Department in an adjudicatory
proceeding covered by the Act, in which
the Department’s position was not
substantially justified, may be
reimbursed for its actual reasonable
expenses to the extent permitted by the
Act. These interim rules differ from the
model rules in that ACUS would allow
an award based on rates customarily
charged by persons engaged in the
business of acting as attorneys, agents
and expert witnesses even if the
services were made available free or at
a reduced rate.

The Department believes that its
approach is consistent with the clear
language of the Act. Section 504(a)(1) of

title 5 provides for awards of “fees and
other expenses incurred” by a prevailing
party (emphasis added). Section
504(b)(1)(A) defines “fees and other
expenses” to include reasonable
attorney or agent fees based upon
prevailing market rates. Thus, based on
section 504(a)(1), read in conjunction
with section 504(b)(1)(A), the
Department’s rules provide that (1) fee
awards can be made as reimbursement
for reasonable expenses actually
incurred by entitled prevailing parties;
and that (2) the reasonableness of such
expenses shall be determined on the
basis of prevailing market rates. The
model rules adopted by ACUS, by
making awards on the basis of rates
customarily charged, render
meaningless the word “incurred.”

These interim rules provide that any
award under the Act shall be reduced
by any reimbursement the party has
already received, or is eligible to
receive, from the government under any
other statute, regulation or program. The
purpose of this provision is to avoid
providing a party with a windfall by
reimbursing the same expenditure twice.
ACUS agrees that applicants shoud not
be entitled to double payment, but
believes an explicit provision is not
necesary in its model rules. We believe,
however, that an explicit provision
would be useful to avoid confusion.

These interim rules also clarify that
parties may not be reimbursed for
studies, analyses, engineering reports,
tests and projects which are necessary
to satisfy statutory or regulatory
requirements or which would ordinarily
be conducted as part of the party's
business irrespective of the
administative proceeding. For examble,
there are statutory requirements that
sponsors of new drug applications, new
animal drug applications, and medical
device premarket approval applications
utilize studies to show the safety and
effectiveness of their products (21 U.S.C.
355, 360b, 360e), and sponsors may rely
on such studies in a proceeding to
withdraw an approved application. In
adopting these statutory requirements,
however, Congress has chosen to place
the burden of testing for safety and
effectiveness on the sponsor, which will
profit from the sale of its product, and
not on the government. The Department
believes that awards for such testing,
when relied on in proceedings for the
withdrawal of approved applications,
would not be “reasonable” because the
testing is necessary to meet statutory
requirements rather than to prepare for
the party’s case.

The Department believes that the
provision in the ACUS model rules
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allowing rulemaking on hourly rates for
attorneys is unnecessary and has not
adopted it. The Act provides that an
agency can by regulation increase the
$75 an hour statutory maximum. The
component agencies and offices of the
Department are free to entertain
requests to raise the statutory amount
under their individual procedures.

The Department also has not adopted
the provision in the model rules on
proceedings involving two agencies, as
we do not believe this situation will
arise within the Department.

Subpart B—Information Required From
Applicants

Subpart B identifies the information to
be included in an application for an
award of fees and expenses. The Act
itself requires submission of “an
application which shows that the party
is a prevailing party and is eligible to
receive an award under this section, and
the amount sought, including an
itemized statement from any attorney,
agent, or expert witness representing or
appearing on behalf of the party stating
the actual time expended and the rate at
which fees and other expenses were
computed.” 5 U.S.C. 504(a)(2). The Act
also requires the applicant to assert that
the position of the agency was not
substantially justified.

The goal of the regulatory provisions
is to elicit sufficient information on
these subjects for the adjudicative
officer to make an informed
determination on the application
without unduly burdening the applicant.
The provisions follow closely the model
rules and divide the application into
three parts: the application (§ 13.10), the
net worth exhibit (§ 13.11), and
statements of fees and expenses
(§ 13.12). The Department is required to
and will submit to the Office of
Management and Budget for review and
approval the reporting requirements in
these sections. These provisions will not
become effective until approved by
OMB.

In the basic application, the applicant
is to identify itself, the proceeding, and
the issues on which it believes it has
prevailed and as to which the agency’s
position was not substantially justified
at the time of the initiation of the
proceeding. The applicant then provides
basic information on eligibility: the
number of employees where applicable;
a description of affiliated individuals or
entities, if any; a statement that the
applicant's net worth when the
proceeding began did not exceed the
ceiling for its category (for all applicants
except tax exempt organizations and
agricultural cooperatives); and a
statement of the amount of fees and

expenses for which an award is sought.
The only item we have added to the
provisions in the model rules is that the
applicant must indicate whether it has
or will apply for reimbursement of its
expenses under another program or
statute. The application is to be signed
by the applicant or a responsible officer
or attorney of the applicant,
accompanied by a written verification
under oath or penalty of perjury.

The applicant would not be required
to include documentary proof of its
statements as to the number of
employees, affiliated individuals or
entities, or tax-exempt status. However,
the Department may request
documentation if there is any reason to
question the accuracy of the statements
made.

All applicants except tax exempt
organizations and agricultural
cooperatives would also have to file a
net worth exhibit under § 13.11. The
statement would list the applicant’s and
its affiliates’ assets and liabilities, in
any form convenient for the applicant.

An applicant can request confidential
treatment for its statement of net worth
by submitting it in a sealed envelope,
accompanied by a motion to withhold
the information from public disclosure
explaining why the information falls
within one of the exemptions from
disclosure under the Freedom of
Information Act, 5 U.S.C. 552(b)(1)-(9),
and why disclosure is not required in
the public interest. If the adjudicative °
officer finds the information should not
be withheld from disclosure, it shall be
placed in the public record of the
proceeding. Otherwise, it will be kept
confidential, and any request to inspect
or copy the exhibit shall be disposed of
in accordance with the Department’s
procedures for confidential records
under the Freedom of Information Act.

The third section in the subpart
explains what must be included to
document fees and expenses. The
provision requires a separate itemized
statement of work performed, and fees
and expenses claimed, for each
attorney, witness, or agent for whose
services an award is requested. The
statement must be verified by the person
(or representative of the firm) who
performed the services. Unlike the
model rules, these regulations require
that the itemized statements indicate the
allocation of fees and expenses between
covered and excluded proceedings when
the adversary adjudication included
both, and between two or more
separable matters where the applicant
did not prevail on all matters in the
proceeding which could have been
heard separately. The purpose of
requiring this allocation of fees and

expenses is to assure that the
Department reimburses the applicent
only for “reasonable” fees and expenses
as required by the Act. The applicant
should not be able to receive a windfall
by charging most or all of its expenses
in a proceeding to those matters for
which reimbursement is available under
these rules while undervaluing the
expenses and fees incurred for work on
ineligible or excluded matters or
proceedings. The application would not
have to include documentation of
expenses incurred, but the adjudicative
officer may request verification in
appropriate cases.

Subpart C—Procedures for Considering
Applications

Subpart C contains the procedures
governing the consideration of
applications for awards. The |
proceedings on the fee applications are
designed to be as brief and simple as
possible. Each party has a full and fair
opportunity to challenge the other
party’s assertions and to present
opposing evidence, while allowing the
applicant to receive any award to which
it is entitled within a reasonable period
of time.

The pleadings involved in award
proceedings include the application, an
answer by the agency, a reply by the
applicant, and comments by other
parties. As in the ACUS model rules,
these pleadings are to be filed and
served in the same manner as other
pleadings in the proceeding except for
confidential statements of net worth, the
service of which is covered by
§ 13.11(c).

The interim rules require that an
application for an award be filed no
later than 30 days after the agency
issues a final decision making the
applicant the prevailing party. An
applicant can be a prevailing party only
if the agency takes final action
favorable to the applicant on any matter
which could have been heard as a
separate adversary adjudication,
whether or not that matter was in fact
joined with other allegations for hearing.
Action favorable to a party on a
interlocutory matter does not qualify
that party for an award.

The interim rules require the agency's
litigating party to file an answer to the
application within 30 days, unless an
extension is granted. Unlike the ACUS
rules, the Department’s rules do not
provide that failure to file an answer
will be treated as consent to the award
requested. They require that an answer
either expressly consent to the award or
explain in detail the objections to the
award. The Department has not adopted
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the ACUS provision that the parties may
file a statement of intent to negotiate a
settlement, for we believe this is
unnecessary. The rules provide for the
granting of extensions of the deadline
for filing an answer if in fact the parties
are negotiating. As in the ACUS model
rules, any other participant in the
hearing may file comments on the
application within 30 days or on the
answer within fifteen days, but, unlike
the ACUS rules, the Department's
regulations do not prohibit the
commenting party from further
participation in the proceeding.
Responsive pleadings that rely on facts
not in the record would have to be
accompanied by affidavits or by
requests for further proceedings to
develop the necessary evidence.

The Department's § 13.24 requires that
all settlements be approved by the
adjudicative officer and by the head of
the agency or office or his or her
designee before becoming final. The
Department believes that review of
settlements is a necessary check on the
amount and consistency of settlements
made by attorneys who may not be
aware of budgetary constraints within
the Department.

The Department has adopted the
provisions of the ACUS rules concerning
further proceedings—informal
conferences, oral argument, orders for
additional written submissions, and
evidentiary hearings, although the rules
encourage a decision on the written
record whenever possible. On request or
on his or her own initiative, the
adjudicative officer could order such
proceedings when necessary to provide
an adequate record for decision.
However, the Department believes that
adjudicative officers must be able to
impose certain sanctions for failure to
comply with their orders. Therefore, the
proposal includes a provision for the
adjudicative officer to impose sanctions
on either the applicant or the
Department, including but not limited to
diminution of awards and dismissal of
the application.

The interim rules direct adjudicative
officers to issue their decisions as
promptly as possible, and to include in
the decision written findings and
conclusions on the applicant’s eligibility
and status as a prevailing party. The
section departs from the model rules in
that it requires the adjudicative officer
to make an express finding on the
applicant's net worth. The Department
believes that without such a finding,
effective review might be impossible. If
the net worth information is to be kept
confidential under § 13.11, then this
finding shall also be kept confidential.

Consistent with the Department's view
that the agency head or his or her
designee should review any award, the
rules provide for automatic review of
the adjudicative officer's initial decision
whether or not exceptions are made.

The proposed rule follows the ACUS
rules in providing for judicial review of
final agency decisions on the award
under 5 U.S.C. 504(c)(2).

Impact of Regulations

The Secretary certifies, pursuant to
section 605(b) of the Regulatory
Flexibility Act, that this regulation will
not have a significant economic impact
on a substantial number of small
entities. The reason for the Secretary’s
certification is that, although small
entities are eligible to apply for awards,
the regulation applies only to a small
number of the proceedings held by the
Department each year, and in many of
those proceedings the Department's
position will be substantially justified.

The Secretary has also determined, in
accordance with Executive Order 12291,
that the proposed rule does not
constitute a "major rule” because it will
not have an annual effect on the
economy of $100 million or more; result
in a major increase in costs or prices for
consumers, any industries, any
governmental agencies or geographic
regions; or have significant and adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets. A regulatory analysis is not
required.

Dated: February 12, 1982.

Richard S. Schweiker,
Secretary.

Title 45 of the Code of Federal
Regulations is amended by adding a
new Part 13 to read as follows:

PART 13—IMPLEMENTATION OF THE
EQUAL ACCESS TO JUSTICE ACT IN
AGENCY PROCEEDINGS

Subpart A—General Provisions

Sec.

13.1 Purpose of these rules.

13.2 When these rules apply.

13.3 Proceedings covered.

134 Eligibility of applicants.

13.5 Standards for awards.

13.6 Allowable fees and expenses.

13.7 Studies, exhibits, analyses, engineering
reports, tests and projects.

13.8 Delegations of authority.

Subpart B—Information Required From
Applicants

13.10 Contents of application.
13.11 Net Worth exhibits.

Sec.
1312 Documentation of fees and expenses.

Subpart C—Procedures for Considering

Applications

13.21 Filing and service of pleadings.

13.22 When an application may be filed.

13.23 Responsive pleadings.

13.24 Settlements.

13.25 Further proceedings.

13.26 Decisions.

13.27 Agency review.

13.28 Judicial review.

13.29 Payment of award.

13.30 Designation of adjudicative officer.
Authority: Sec. 203(a)(1), Pub. L. 96-481, 94

Stat. 2325 (5 U.S.C. 504(c)(1)).

Subpart A—General Provisions

§ 13.1 Purpose of these rules.

These rules implement section 203 of
the Equal Access to Justice Act, 5 U.S.C.
504 and 504 note, for the Department of
Health and Human Services. They
describe the circumstances under which
the Department may award attorney
fees and certain other expenses to

* eligible individuals and entities who

prevail over the Department in certain
administrative proceedings (called
“adversary adjudications”). The
Department may reimburse parties for
expenses incurred in adversary
adjudications if the party prevails in the
proceeding and if the Department’s
position in the proceeding was not
substantially justified. These rules
explain how to apply for an award.
They also describe what proceedings
constitute adversary adjudications
covered by the Act, what types of
persons and entities may be eligible for
an award, and what procedures and
standards the Department will use to
make a determination as to whether a
party may receive an award.

§ 13.2 When these rules apply.

These rules apply to adversary
adjudications pending before the
Department between October 1, 1981
and September 30, 1984.

§ 13.3 Proceedings covered.

(a) These rules apply only to
adversary adjudications. For the
purpose of these rules, only an
adjudication required to be under 5
U.S.C. 554, in which the position of the
Department or one of its components is
represented by an attorney or other
representative (“'the agency’s litigating
party") who enters an appearance and
participates in the proceeding,
constitutes an adversary adjudication.
These rules do not apply to proceedings
for the purpose of establishing or fixing
a rate or for the purpose of granting,
denying, or renewing a license.
Department proceedings covered by
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these rules, if the agency's litigating
party enters an appearance and
participates, are listed in Appendix A.
However, if a party to a proceeding
believes that a proceeding not listed in
Appendix A is covered by these rules,
the party may file an application;
whether the proceeding is covered will
then be an issue for resolution in the
proceedings on the application.

(b) If a proceeding is covered by these
rules, but also involves issues excluded
under paragraph (a) of this section from
the coverage of these rules,
reimbursement is available only for fees
and expenses resulting from covered
issues.

§13.4 Eligibility of applicants.

(a) To be eligible for an award of
attorney fees and other expenses under
these regulations, the applicant must be
a party, as defined in 5 U.S.C. 551(3), to
the adversary adjudication for which it
seeks an award. An applicant must
show that it meets all conditions of
eligibility set out in this subpart and in
subpart B.

(b) The categories of eligible
applicants are as follows:

(1) Individuals with a net worth of not
more than $1 million;

(2) Sole owners of unincorporated
businesses if the owner has a net worth
of not more than $5 million, including
both personal and business interests,
and not more than 500 employees;

(3) Charitable or other tax-exempt
organizatians described in section
501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)) with not more than
500 employees;

(4) Cooperative associations as
defined in section 15(a) of the
Agricultural Marketing Act (12 U.S.C.
1141j(a)) with not more than 500
employees, and

(5) All other partnerships,
corporations, associations or public or
private organizations with a net worth
of not more than $5 million and with not
more than 500 employees.

(c) For the purpose of determining
eligibility, the net worth and number of
employees of an applicant is calculated
as of the date the proceeding was
initiated. The net worth of an applicant
is determined by generally accepted
accounting principles.

(d) Whether an applicant who owns
an unincorporated business will be
considered as an "individual” or a "sole
owner of an unincorporated business"
will be determined by whether the
applicant's participation in the
proceeding is related primarily to
individual interests or to business
interests.

(e) The employees of an applicant
include all those persons regularly
providing services for remuneration for
the applicant, under the applicant's
direction and control. Part-time
employees shall be included on a
proportional basis.

(f) The net worth and number of
employees of the applicant and all of its
affiliates shall be aggregated to
determine eligibility. Any individual,
corporation or other entity that directly
or indirectly controls or owns a majority
of the voting shares or other interest of
the applicant, or any corporation or
other entity of which the applicant
directly or indirectly owns or controls a
majority of the voting shares or other
interest, will be considered an affiliate
for purposes of this part, unless the
adjudicative officer determines that
such treatment would be unjust and
contrary to the purposes of the Act in
light of the actual relationship between
the affiliated entities. In addition, the
adjudicative officer may determine that
financial relationships of the applicant
other than those described in this
paragraph constitute special
circumstances that would make an
award unjust.

(8) An applicant is not eligible if it
appears from the facts and
circumstances that it has participated in
the proceedings only or primarily on
behalf of other persons or entities that
are ineligible.

§ 13.5 Standards for awards.

(a) Awards will not be made for fees
and expenses where the Department’s
position in the proceeding was
substantially justified at the time the
proceeding was initiated. The fact that a
party has prevailed in a proceeding does
not create a presumption that the
Department’s position was not
substantially justified. The burden of
proof that an award should not be made
to an eligible prevailing applicant is on
the agency's litigating party, which may
avoid an award by showing that its
position was reasorable in law and fact.

(b) When two or more matters are
joined together for one hearing, each of
which could have been heard
separately, and an applicant has
prevailed with respect to one or several
of the matters, an eligible applicant may
receive an award for expenses
associated only with the matters on
which it prevailed if the Department’s
position on those matters was not
substantially justified.

(c) Awards for fees and expenses
incurred before the date on which a
proceeding was initiated will be made
only if the applicant can demonstrate

that they were reasonably incurred in
preparation for the proceeding.

(d) Awards will be reduced or denied
if the applicant has unduly or
unreasonably protracted the proceeding
or if other special circumstances make
an award unjust.

§ 13.6 Allowable fees and expenses.

(a) Awards will be limited to the rates
customarily charged by persons engaged
in the business of acting as attorneys,
agents and expert witnesses. Awards
will not be made for more than the
applicant’s actual expenses. If a party
has already received, or is eligible to
receive, reimbursement for any
expenses under another statutory
provision or another program allowing
reimbursement, its award under these
rules must be reduced by the amount the
prevailing party has already received, or
is eligible to receive, from the
government.

(b) An award for the fees of an
attorney or agent may not exceed $75.00
per hour, regardless of the actual rate
charged by the attorney or agent. An
award for the fees of an expert witness
may not exceed the highest rate at
which the Department pays expert
witnesses, which is $24.09 per hour,
regardless of the actual rates charged by
the witness. These limits apply only to
fees; an award may include the
reasonable expenses of the attorney,
agent, or witness as a separate item, if
the attorney, agent or witness ordinarily
charges separately for such expenses.

(c) In determining the reasonableness
of the fees sought for attorneys, agents
or expert witnesses, the adjudicative
officer must consider factors bearing on
the request, which include, but are not

limited to:

(1) If the attorney, agent or witness is
in private practice, his or her customary
fee for like services; if the attorney,
agent or witness is an employee of the
applicant, the fully allocated cost of
services;

(2) The prevailing rate for similar
services in the community in which the
attorney, agent or witness ordinarily
performs services;

(3) The time actually spent in the
representation of the applicant;

(4) The time reasonably spent in light
of the difficulty or complexity of the
issues in the proceeding; and

(5) Such other factors as may bear on
the value of the services provided.

§ 13.7 Studies, exhibits, analyses,
engineering reports, tests and projects.
The reasonable cost (or the
reasonable portion of the cost) for any
study, exhibit, analysis, engineering
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report, test, project or similar matter
prepared on behalf of a party may be
awarded to the extent that:

(a) The charge for the service does not
exceed the prevailing rate payable for
similar services,

(b) The study or other matter was
necessary to the preparation for the
administrative proceeding, and

(c) The study or other matter was
prepared for use in connection with the
administrative proceeding, No award
will be made for a study or other matter
which was necessary to satisfy statutory
or regulatory requirements, or which
would ordinarily be conducted as part of
the party’s business irrespective of the
administrative proceeding.

§ 13.8 Delegations of authority.
Authority to take final action on

matters pertaining to section 203 of the
Equal Access to Justice Act, 5 U.S.C.
504, is hereby delegated to the heads of
the component agencies and offices of

" the Department or their designees as
follows: With respect to the Social
Security Administration, to the
Commissioner; with respect to the
Health Care Financing Administration,
to the Administrator; with respect to the
Office of Human Development Services,
to the Assistant Secretary for Human
Development Services; with respect to
the Public Health Service, to the
Assistant Secretary for Health; with
respect to the Food and Drug
Administration, to the Commissioner;
with respect to the office of Civil Rights,
to the Director. These office and agency
heads or their designees may develop
procedures and regulations where
necessary to supplement these
regulations.

Subpart B—Information Required
From Applicants

§13.10 Contents of application.

(a) Applications for an award of fees
and expenses must include:

(1) The name of the applicant and the
identification of the proceeding;

(2) A declaration that the applicant
believes it has prevailed, and an
identification of the position of the
Department that the applicant alleges
was not substantially justified at the
time of the initiatioif the proceeding;

(3) Unless the applicant is an
individual, a statement of the number of
its employees on the date on which the
proceeding was initiated, and a brief
description of the type and purpose of
its organization or business;

(4) A description of any affiliated
individuals or entities, as the term
“affiliate" is defined in § 13.4(f), or a
statement that none exist;

(5) A statement that the applicant's
net worth as of the date on which the
proceeding was initiated did not exceed
$1 million (if an individual) or $5 million
(for all other applicants, including their
affiliates). However, an applicant may
omit this statement if:

(i) It attaches a copy of a ruling by the
Internal Revenue Service that it
qualifies as an organization described in
section 501(c)(3) of the Internal Revenue
Code (26 U.S.C. 501(c)(3)) or, in the case
of a tax-exempt organization not
required to obtain a ruling from the
Internal Revenue Service on its exempt
status, a statement that describes the
basis for the applicant's belief that it
qualified under such section; or

(ii) It states that it is a cooperative
association as defined in section 15(a) of
the Agricultural Marketing Act (12
U.S.C. 1141j(a));

(6) A statement of the amount of fees
and expenses for which an award is
sought;

(7) A declaration that the applicant
has not received, has not applied for,
and does not intend to apply for
reimbursement of the cost of items listed
in the Statement of Fees and Expenses
under any other program or statute; or, if
the applicant has received or applied for
or will receive or apply for
reimbursement of those expenses under
another program or statute, a statement
of the amount of reimbursement
received or applied for or intended to be
applied for; and

(8) Any other matters the applicant
wishes the Department to consider in
determining whether and in what
amount an award should be made.

(b) All applications must be signed by
the applicant or by an authorized officer
or attorney of the applicant. It shall also
contain or be accompanied by a written
verification under oath or under penalty
of perjury that the information provided
in the application is true and correct.

§ 13.11  Net worth exhibits.

(a) Each applicant except a qualified
tax-exempt organization or cooperative
association must provide with its
application a detailed exhibit showing
the net worth of the applicant and any
affiliates (as defined in § 13.4(f) of this
part) when the proceeding was initiated.
The exhibit may be in any form
convenient to the applicant that
provides full disclosure of the
applicant's and its affiliates' assets and
liabilities and is sufficient to determine
whether the applicant qualifies under
the standards in this part. The
adjudicative officer may require an
applicant to file additional information
to determine its eligibility for an award.

{b) Ordinarily, the net worth exhibit
will be included in the public record of
the proceeding. However, an applicant
that objects to public disclosure of
information in any portion of the exhibit
and believes there are legal grounds for
withholding it from disclosure may
submit that portion of the exhibit
directly to the adjudicative officer in a
sealed envelope labeled “'Confidential
Financial Information,” accompanied by
a motion to withhold the information
from public disclosure. The motion shall
describe the information sought to be
withheld and explain, in detail, why it
falls within one or more of the specific
exemptions from mandatory disclosure
under the Freedom of Information Act, 5
U.S.C. 552(b)(1)~(9), why public
disclosure of the information would
adversely affect the applicant, and why
disclosure is not required in the public
interest. The material in question shall
be served on counsel representing the
agency against which the applicant
seeks an award, but need not be served
on any other party to the proceeding. If
the adjudicative officer finds that the
information should not be withheld from
disclosure, it shall be placed in the
public record of the proceeding.
Otherwise, any request to inspect or
copy the exhibit shall be disposed of in
accordance with the Department's
procedures for confidential records
under the Freedom of Information Act.

§ 13.12 Documentation of fees and
expenses.

(a) All applications must be
accompanied by full documentation of
the fees and expenses, including the cost
of any study, exhibit, analysis, report,
test or other similar item, for which the
applicant seeks reimbursement.

(b) A separate itemized statement
shall be submitted for each professional
firm or individual or other entity for
which the applicant seeks
reimbursement, indicating the hours
spent in connection with the proceeding
by each individual, a description of the
specific services performed, the rate at
which fees were computed, the total
amount claimed, and the total amount
paid or payable by the applicant or by
any other person or entity for the
services provided. Where the adversary
adjudication includes covered
proceedings (as described in § 13.3) as
well as excluded proceedings, or two or
more matters, each of which could have
been heard separately, the fees and
expenses shall be itemized separately
for each proceeding or matter, and the
basis for allocating expenses among the
proceedings or matters shall be
indicated.




10840

Federal Register / Vol. 47, No. 49 / Friday, March 12, 1982 / Rules and Regulations

(c) Each separate statement must be
verified by the person, firm or other
entity performing services for which
reimbursement is sought, in accordance
with the requirements set forth in
paragraph (b) of § 13.10.

(d) The adjudicative officer may
require the applicant to provide
vouchers, receipts, or other
substantiation for any expenses
claimed.

Subpart C—Procedures for
Considering Applications

§ 13.21 Filing and service of pleadings.

All pleadings, including applications
for an award of fees, answers,
comments, and other pleadings related
to the applications, shall be filed in the
same manner as other pleadings in the
proceeding and served on all other
parties and participants, except as
provided in § 13.11(b) of this part
concerning confidential financial
information.

§ 13.22 When an application may be filed.

(a) The applicant must file and serve
its application no later than 30 calendar
days after the Department's final
disposition of the proceeding which
makes the applicant a prevailing party.

(b) For purposes of this rule, final
disposition means the later of (1) the
date on which an initial decision or
other recommended disposition of the
merits of the proceeding by an
adjudicative officer or intermediate
review board becomes administratively
final; (2) issuance of an order disposing
of any petitions for reconsideration of
the Department’s final order in the
proceeding; (3) if no petition for
reconsideration is filed, the last date on
which such a petition could have been
filed; or (4) issuance of a final order or
any other final resolution of a
proceeding, such as a settlement or
voluntary dismissal, which is not subject
to a petition for reconsideration.

(c) For purposes of this rule, an
applicant has prevailed when the
agency has made a final disposition
favorable to the applicant with respect
to any matter which could have been
heard as a separate proceeding,
regardless of whether it was joined with
other matters for hearing.

(d) If review or reconsideration is
sought or taken of a decision as to
which an applicant believes it has
prevailed, proceedings for the award of
fees shall be stayed pending final
disposition of the underlying
controversy.

§ 13.23 Responsive pleadings.

(a) Within 30 calendar days after
service of the application, the agency's
litigating party shall file an answer
either consenting to the award or
explaining in detail any objections to
the award requested, and identifying the
facts relied on in support of its position.
The adjudicative officer may for good
cause grant an extension of time for
filing an answer.

(b) Within 15 calendar days after
service of an answer, the applicant may
file a reply. If the reply is based on any
alleged facts not already in the record of
the proceeding, the applicant shall
include with the reply either supporting
affidavits or a request for further
proceedings under § 13.25.

(c) Any party to or participant in a
proceeding may file comments on an
application within 30 calendar days, or
on an answer within 15 calendar days
after service of the application or
answer.

§ 13.24 Settiements.

The applicant and the agency's
litigating party may agree on a proposed
settlement of the award at any time
prior to final action on the application. If
the parties agree on a proposed
settlement of an award before an
application has been filed, the
application shall be filed with the
proposed settlement. All settlements
must be approved by the adjudicative
officer and the head of the agency or
office or his or her designee before
becoming final.

§ 13.25 Further proceedings.

(a) Ordinarily, a decision on an
application will be made on the basis of
the hearing record and pleadings related
to the application. However, at the
request of either the applicant or the
agency's litigating party, or on his or her
own initiative, the adjudicative officer
may order further proceedings, including
an informal conference, oral argument,
additional written submissions, or an
evidentiary hearing. Such further
proceedings shall be held only when
necessary for full and fair resolution of
the issues arising from the application,
and shall be conducted as promptly as
possible.

(b) A request that the adjudicative
officer order additional written
submissions or oral testimony shall
identify the information sought and shall
explain why the information is
necessary to decide the issues.

(c) The adjudicative officer may
impose sanctions for failure to comply
with his or her order to produce
documents and/or present witnesses for
oral examination. These sanctions may

include but are not limited to a
diminution of the award granted or
dismissal of the application.

§ 13.26 Decisions.

The adjudicative officer shall issue an
initial decision on the application as
promptly as possible after the filing of
the last document or conclusion of the
hearing. The decision must include
written findings and conclusions on the
applicant's eligibility and status as a
pr